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FRAUDS UNDER THE NATURALIZATION 
LAWS AND A SUGUESTED REMEDY. 


How often beautifully a proposed system 
may work out on paper it almost invariably 
fails to meet expectations when put into act- 
ual operation. Human nature can never ap- 
proximate the ideals of thought and intellect, 
which it proposes for itself, and it is upon 
this rock of incontrovertible truth that all our 
finely spun theories are so frequently dashed 
to pieces. Our system of naturalization 
laws, with which we have to do in this ed- 
itorial, are no exception to this general rule. 

No system of naturalization could have 
been devised with more apparent wisdom 
than that provided by the United States 
statutes. It provides for a declaration of 
intention, a certain period of residence, a 
petition under oath in which the alien re- 
nounces allegiance to all foreign potentates, 
and particularly of the one to whom he form- 
erly owed such allegiance, and declares his 
respect and appreciation of the Constitution 
of the United States. It provides, also, that 
jurisdiction over such cases may be exercised 
by any court of record of a state having com- 
mon-law jurisdiction. 

While no reasonable fault can be found 
with any of the details of the system as thus 
disclosed, it is a matter of common knowl- 
edge that in the great majority of cases that 
arise under the act, the provisions of the law 
are only perfunctorily complied with, even 
if that much respect is shown for them, and 
the whole proceeding has become a farce and 
a mockery. How often in our big cities, 
such as Boston, New York, Philadelphia, Chi- 


cago and St. Louis, in the months preceding |; 


a general election, ‘‘herds’’ and ‘‘droves’’ of 
ignorant Italians, Jews, and other aliens, are 
brought into our state courts by the district 
political leaders of both parties, and ¢*‘rail- 
roaded’’ into citizenship on perjured testi- 
mony, and with a mockery of examination as 
to their intellectual and moral character. 
That this is not too severe an indictment is 
more than proven by the disclosures brought 
about by the United States grand jury’s 


investigation at St. Louis resulting in what are 
known as the ‘‘Naturalization Cases.’’ 

The trial of the naturalization cases now in 
progress in St. Louis, is attracting most 
serious attentionon the part of the leading 
citizens of that city, and other places. As 
Judge Adams has declared in his instructions 
in some of the cases which have already gone 
to trial, the crimes charged in these indict- 
ments strike at the very foundations of the 
government and introduce elements of uncer- 
tainty and insecurity into the national life. 

The disclosures furnished by the evidence 
in these cases show that in order to gain the 
advantage of a large unnaturalized foreign 
vote a certain political gang in connection with 
the marshall of a certain court of record in the 
city of St. Louis, concocted a plan by which 
several hundred names of ignorant foreigners, 
who had lived here but a few years and knew 
nothing of our language or our institutions, 
were added to the registration lists and 
assumed all the other prerogatives of Ameri- 
can citizenship. Perjury and forgery were 
the main avenues along which the plan was 
successfully worked out. Large numbers 
were brought into the St. Louis Court of 
Appeals on the eve of the last general elec- 
tion, sworn by companies and the applications 
for naturalization issued on perjured testi- 
mony as to duration of residence and declar- 
ation of intention. Of course, it goes with- 
out saying that with such a naturalizaton 
process there was no opportunity given to 
preperly examine the applicants as to their 
intellectual and moral qualifications. But this 
was the least of the evils that attended this 
process. Not content, however, with the cele- 
rity of this wholesole process of naturalization, 
the ‘‘gang’’ corralled a large number of 
foreigners whom they were unable to get into 
court or had no time or opportunity to do 
so, and furnished them with naturalization 
papers all properly filled out with the signa- 
ture of the clerk and with the seal of the court. 
, Thus was the process of manufacturing 

citizens improved by the introduction of the 

i element of forgery. 
As the cases to which we have referred are 
‘now pending, we have no comment to make 
on the facts or the law involved therein, but 
desire earnestly to call the attention of the 
‘bar, the leaders of public opinion in such 





' eases, to the utter failure of the naturaliza- 





882 CENTRAL LAW JOURNAL. 


No. 20 








tion laws as disclosed by the evidence in 
these cases. Every man who has taken 
any interest in practical politics in our large 
cities is fully aware that this evidence does 
not make out a case peculiar to the city of 
St. Louis. The principal ground on which 
this failure can be accounted for is the fact 
that jurisdiction over naturalization has been 
granted to state tribunals of record. The 
officials of these tribunals being elective, and 
the minor officers and even the judges being 
engaged continually in political intrigue and 
controversy, it is nota matter of surprise that 
at a general election when probably their own 
political future is hanging in the balance, 
they should not be too exacting as to whom 
they naturalize or in what form or manner 
it is done. Naturalization is a federal mat- 
ter; itshould not be made an instrument of 
practical politics. It is a serious as well as 
an honorable thing to be made a citizen of 
the United States. Honorable, indeed, to 
the man so invested with citizenship, but seri- 
ous, not to man himself, probably, but to the 
government of which he becomes a part. It 
makes a great deal of difference whether an 
alien naturalized is favorable to the govern- 
ment or is an anarchist, whether he can 
speak our language or not, whether he is ig- 
norant or has criminal propensities or not, 
and whether he understands our institutions 
and will support our constitution. These 
are questions which affect not the city, nor 
the state particularly, but the nation itself. 
Our conclusion is, therefore, that only the 
courts of the nation should have jurisdiction 
of all questions of naturalization. The judges 
of these courts being removed from active 
political strife, and their vision being not 
limited to the narrow horizon of city or state 
boundaries, are calculated most carefully 
and intelligently, and in the spirit of the con- 
stitution and the federal statutes, to institute 
a proper examination into the merits of each 
application for naturalization. 








NOTES OF IMPORTANT DECISIONS. 


EVIDENCE — INTERROGATION OF PRISONERS 
AND SUSPECTS BY POLICE OFFICERS. — The law 
on the question stated above is well buttressed by 
authority in this country. Indeed, owing to our 
despotic methods of police inquisition in this 
country, the state is generally able to manufac- 
ture or draw forth, by means of ‘“‘voluntary”’ con- 
fession on the part of the defendant all the evi- 





dence which it needs. Such confessions are gen- 
erally held good if no inducements are held out 
to the prisoner. 

A recent case in England diverts our attention 
to the state of the law on this question in that 
country. We refer to the trial of Samuel Her- 
bert Dougal for the murder of Miss Holland at 
the Moat Farm. At Dougal’s trial asuperintend- 
ent of police was asked to repeat certain state- 
ments of the accused, made previously to being 
taken into custody, and in answer to an inquiry 
by the officer relating to the disappearance of the 
deceased lady. Objection was thereupon taken 
that, as the officer had not cautioned the prisoner 
before proceeding to question him, the statements 
were inadmissible. Wright J., held that the 
statements having been made voluntarily, al- 
though without a previous caution, were admis- 
sible. 

Of the reported English authorities the earliest 
appears to be Rex. v. Thornton (1824), 1 Moo. C. 
C. 27. In that case a boy in custody on a charge 
of arson, on being asked by the chief of police if 
any one had been concerned with him in the af- 
fair, denied having set the premises on fire, but, 
on being further interrogated by the officer, 
made a full confession. The court for crown 
cases reserved was divided on the question, seven 
judges being in favor of, and three against the 
admissibility of the confession. In Rex v. Kerr 
(1837), 8 C. & P. 176, Park, J., admitted state- 
ments of the accused (a servant girl) whilst in 
custody on a charge of stealing her master’s 
property, although the statements were in an- 
swer to questions put by apolice officer. But, at 
the same time, the learned judge said it was bet- 
ter that questions should not be put to a prisoner 
by a police constable without a caution. In R. 
v. Baldry (1852), 2 Den. C. C. 430, a confession 
made to a police constable before he apprehended 
the prisoner , and after a caution, was admitted, 
and Pollock, C. B., said: ‘It is very important 
for the protection of innocence that any man 
charged with a crime should be told, at the time 
of his apprehension, what that charge is. * * * 
It is proper that a prisoner should be cautioned 
not to incriminate himself; but I think that what 
he says ought to be adduced either as evidence 
of his guilt, or as evidence in his favor.’’ In R. 
v. Berriman, 6 Cox, C. C. 388, tried at the Surrey 
Assizes (1854), Erle, J., held that a police con- 
stable was not justified, where there was no clear 
proof of a crime having been committed, in put- 
ting searching questions to a person for the pur- 
pose of eliciting from him whether an offense had 
been perpetrated or not. If there was evidence 
ofan ense, a police constable was justified, 
aftera proper caution, in interrogating a sus- 
pected person with a view to ascertaining whether 
or not there were fair and reasonable grounds for 
apprehending him. ‘But even this course,” 
said Erle, J., ‘should be very sparingly resorted 
to.”? In the Yeovil murder case at the Somerset 
Spring Assizes (1877), Cockburn, L. C. J., said: 
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‘The law did not allow a man under guspicion 
and about to be apprehended to be interrogated 
at all. 
it, and it was a very grave mistake to do so in 
this instance.’’ See, 41 J. P. 187. In R. v. 
Gavin. 15 Cox, C. C. 656, a case of larceny tried 
at Liverpool Spring Assizes (1885), A. L. Smith, 
J., said: ‘When a prisoner is in custody the 
police have no right to ask him questions. 
Reading a statement over, and then saying to 
him: ‘What have you to say?’ is cross-examin- 
ing the prisoner, and therefore I shut itout. <A 
prisoner’s mouth is closed after he is once given 
in charge, and he ought not to be asked any- 
thing. * * * Before the prisoner is charged 
or is in custody he may be asked what he hag to 
say in explanation of or in answer to the charge.” 
Butin R. v. Brackenbury (1893), 17 Cox, C. C. 
628, Day, J. dissented from the ruling in 
R. v. Gavan, supra, and admitted the state- 
ments of a person accused of burglary made be- 
fore he was taken into custody, and after a pre- 
vious caution by a constable, who questioned him 
as to his whereabouts on the night of the offense. 
In R. v. Male & Cooper, 17 Cox, C. C. 689, the 
prisoners were indicted at the Staffordshire Win- 
ter Assizes (1893), for being concerned in per- 
forming an illegal operation. Cave, J., refused 
to allow in evidence a statement made by one of 
the prisoners, whilst in custody, in answer to 
questions put by a police officer, even after a 
caution, and said: ‘It is quite right for a police 
constable, or any other police officer, when he 
takes a person into custody, to charge him, and 
let him know what it is he is taken up for, but 
the prisoner should be previously cautioned, be- 
cause the very fact of charging induces a prisoner 
to make a statement, and he should have been in- 
formed that such statement may be used against 
him. The law does not allow the judge or the 
jury to put questions in open court t» prisoners; 
and it would be monstrous if the law permitted a 
police officer to go, without any one being pres- 
ent to see how the matter was conducted, and 
put a prisoner through an examination, and then 
produce the effects of that examination against 
him. Under these circumstances, a_ policeman 
should keep his mouth shut and his ears open. 
He is not bound to stop a prisoner in making a 
statement; his duty is to listen and report; but it 
is quite another matter that he should put ques- 
tions to prisoners. A policeman is not to dis- 
courage a statement, and certainly not to encour- 
ageone. It is no business of a policeman to put 
questions which may lead a prisoner to give an- 
swers on the spur of the moment, thinking per- 
haps he may get himself out of a difficulty by tell- 
ing lies.’ And in R. v. Morgan (1895), 59 J. P. 
827. and in a case noted in (1895) 408. J. 118, 
Cave. J., again rejected statements by the ac- 
cused in answer to the questions of police 
officers. In R. v. Miller, 18 Cox, C. C. 
54, a case of murder tried at the Liver- 
pool Easter Assizes (1895), Hawkins; J., admitted 


A judge, magistrate, or jury could not do’ 





statements made in answer to questions put to 
the prisoner before he was taken into custody, 
the police officer baving warned the accused to 
be careful how he answered. In R. v. Histed, 19 
Cox, C. C. 16, at the Lewes Summer Assizes 
(1898), the same learned judge said that when a 
prisoner is once taken into custody a policeman 
should ask no questions at all without adminis- 
tering previously the usual caution, and he re- 
jected statements made by a prisoner in custody 
because he had reason to believe that questions 
had been put to him by a police officer for the 
purpose of entrapping him into making admis- 
sions. Finally, in Rogers v. Hawken (1898), 62 
J. P. 279, the question was considered by Rus- 
sell, L. C. J., and Mathew, J., sitting as a divis- 
ional court, and the lord chief justice stated that 
Cave, J., in R. v. Male, supra, was not to be 
taken as laying down a general rule. 

In speaking of the effect of the decisions in 
England the editor of the Justice of the Peace 
(London) has this to say: “The statements 
elicited by means of thus interrogating the ac- 
cused or suspected person may either amount to 
a complete admission of his guilt, or may assist 
in fixing him with guilt or guilty knowledge. 
They may, on the other hand, tell in his favor. 
The interrogation may have taken place either 
before or whilst he was in custody. For which- 
ever purpose the statements may be sought to 
be used at the trial, it is clear that the rules for 
determining their admissibility in evidence are 
the same, and the mere fact that the statements 
have been made in answer to questions put by a 
police officer without a previous caution, does 
not render them inadmissible against him, at all 
events if they were made before he was taken 
into custody or charged, and no threat or induce- 
ment was made or held out to him. It is in 
cases where constabies have questionéd accused 
persons whilst they were in custody that a diver- 
gence of judicial opinion on the subject has taken 
place. 





RIGHTS OF BENEFICIARIES ERRON- 
EOUSLY OR FALSELY DESCRIBED IN 
BENEFIT SOCIETY CERTIFICATES. 





It is frequently the case that a beneficiary 
named in a benefit society certificate does not 
sustain to the insured the relation designated, 
one not a wife being described as such or 
some other false or erroneous description 
being given. The effect of such falsity or 
error upon the award: of the benefit fund 
will be considered in this article. 

In the first place, assuming that the in- 
sured continued to be at all times a member 


in good standing of the insuring order 
or society, it is undoubtedly the law 
that it was his privilege to select and 
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retain as his beneficiary whomsoever he 
chose providing he kept within the pro- 
visions of the state statutes regulating the 
class or classes of persons from which the 
beneficiary must be chosen and as the mem- 
ber was insuring his own life this selection 
was not in the least affected by the question 
of the insurable interest of the beneficiary in 
the member’s life.1 Where by the law of the 
order or society three classes of beneficiaries 
were established, viz: members of the family, 
relations of blood and those dependent upon 
the member, it was held that within these 
three classes there was no limitation upon the 
right of selection by the member ; that so long 
as he kept within these classes there was 
nothing to indicate that the order had any 
concern or interest in or control over the 
selection of the beneficiary.? But a member 
must make his selection within the statutory 
classes and he can not direct by will thata 
person not within these classes shall receive 
the benefit even if the terms of the certificate 
permit such a disposition to be made.’ The 
statutes must be obeyed and, as will be seen 
later, they will be so construed and applied 
by the courts as to allow the benevolent pur- 
poses of the societies to be realized. The 
constitution and by-laws of the society should 
conform to the state statutes in regard to the 
classes specified and in so far as this is not the 
case the society’s regulations are of no 
effect.* Usually the state statutes provide 
for the payment of death benefits ‘‘to the 
families, heirs, blood relations, affianced 
husband or aflianced wife of or to persons 
dependent upon the member’’® or ‘‘tothe hus- 
band, wife, children, relatives of or persons 
dependent on’’ or to classes of persons simi- 
larly related to the member. ® 

1 Overbeck v. Overbeck, 155 Pa. St. 5; Rindge v. So- 
ciety, 146 Mass. 286; Massey v. Society, 102 N. Y. 523; 
Bloomington Mut. Ben. Assn. v. Blue, 120 III. 121; 
Moore v. Guar. Fund Life Society, 178 Ill. 202; Mar- 
tin v. Stubbins, 126 Ill. 387; Union Fraternal Lodge 
v. Walton (Ga.), 46 L. R. A. 424. 

2Supreme Lodge A. O. U. W. v. Hutchinson, 6 
Ind. App. 406. 

8 American Legion of Honor y. Perry, 140 Mass. 
580; American Legion of Honor vy. Smith, 45 N.J. 
Eq. 466. 

4 Wallace v. Madden, 168 Ill. 356, affirming 67 IIl. 
App. 524; Baldwin v. Begley, 185 Il]. 180; Brierly v. 
Equitable Aid Union, 170 Mass, 218, 48 N. E. Rep. 
1090; Supreme Council A. L. of H.v. Perry, 140 Mass. 
580, 6 N. E. Rep. 634. 

5 Hurd’s R. S. Ill. 1901, ch. 73, p. 1071. 


6 The statutes of a few states follow: ‘Payment of 





In the gext place it is to be observed that 
the certificate is evidence of the intention of 
the insured and ordinarily the controlling 
question should be,—who was the beneficiary 
named?? The statutes determine the classes 
of persons from which the beneficiary may be 
selected and the certificate shows the selec- 
tion. Consequently as a general rule the 
statutes applicable in a particular case and 
the certificate are all that it is necessary to 
consider in determining who is entitled to re- 
ceive the benefit. If the member had the 
right to choose a beneficiary from a certain 
class‘of persons and did so, such a selection 
is final. In the cases under consideration 
however the beneficiary is misdescribed. As 
designated or described he is of a proper 
class of persons but in reality, the descrip- 
tion is not correct. What is the effect of the 
misdescription ? 

In a recent case decided by the Supreme 
Court of California where a married man 
living apart from his wife surrendered a 
benefit certificate of life insurance taken in a 
fraternal organization in the name of his 
children and took a new certificate in favor 
of an unmarried woman named, who was an 
innocent party and was designated as his 
fiancee, the court found that the certificate 
was issued in accordance with the constitu- 
tion of the organization and was in full effect 
at the time of his death and that the money 
was due and payable to the beneficiary named, 
the description ‘‘fiancee’’ being regarded 
merely descriptio personae and the fact that 
she could not become engaged to marry the 
insured was held not to preclude a judgment 
in her favor.§ In another case an applicant 


death benefits shall be made only to the wife, hus- 
band, children and dependent children, mother, 
father, sister, brother or blood relatives to the fourth 
degree of the member.” Compiled Laws, Mich. sec. 
7740. ‘*Such death benefit shall be payable only to 
the husband, wife, betrothed, child by legal adoption 
or relatives of, or persons dependent upon the mem- 
ber named in the benefit certificate.” 2 Revised Laws 
of Mass. ch. 119, sec. 6. ‘“‘Payment of death benefits 
shall be to families, heirs, blood relatives, affianced 
husband or aftianced wife of, or to persons dependent 
upon the member.” Civil Code, S. Car. sec. 1830; 
Gen. Statutes, Kan. sec. 3569. 

7 Niblack on Benefit Societies, sec. 160 (2d Ed.); 
Bacon on Benefit Societies, secs. 246, 247 (2d Ed.); 
Delaney v. Delanev, 175 Ill. 187; Hogan v. Wallace, 
166 Ili. 828; Winterhalter v. Workmen’s Guar. Fund 
Assn., 75 Cal. 248. 

8 Woodmen of the World v. Rutledge, 133 Cal. 640, 
65 Pac. Rep. 1105, 





wereeaa 








XUM 


CENTRAL LAW JOURNAL. 


885 








for insurance in the endowment rank, 
Knights of Pythias, was required to state in 
his application to whom he desired the sum to 
be paid aud the relationsnip of the payee to 
himself. He named one as his wife whom he 
knew was not his wife and directed payment to 
her, and it was held that she was entitled to 
recover.? A _ benefit association issued a 
certificate to a member certifying that in ac- 
cordance with the by-laws and articles of the 
association, his wife, naming her, was the 
beneficiary. She knew of this provision and 
paid herself most of the assessments. In an 
action to recover the sum so due, the de- 
fense was that the plaintiff was not the lawful 
wife of the member, as he had, when they 
married, another wife living and it was held 
that this was immaterial; that t'e by-laws 
did not limit the power of the company so as 
to prevent it from recognizing as beneficiary 
a person designated by a member as his wife ; 
that the certificate operated as an assent on 
the part of the association to such designa- 
tion and entitled the beneficiary ‘in the 
absence of any other appointment or anv 
repudiation of the arrangement by either of 
the parties, to demand and receive the 
fund,!° 


9 Vivar v. K. of P.. 52 N. J. L. 455. In this case the 


contract bound the insuring society to pay the fund 
“to Emily Louise Vivar, bis wife, ax directed by said 
brother in bis application, or to such other person or 


persons as he may subsequently direct by will or 
otherwise,” and it was held that tbe relationship of 
the payee was not material and was not deemed so 
by the insurer and that Emily Louise Vis ar could re- 
cover even though the applicant knew that she was 
not his lawful wife. In DeGrote v. Same, 175 Pa. St. 
50, when the beneficiary was named the member to 
whom she was married had two other wives from 
whom he was subsequently divorced, after which he 
married the beneficiary again without achange in the 
certificate and it was held that she was entitled to the 
fund. Busch v. Sup. Tent K. of M., 81 Mo. App. 
562, is a case in which the member was first married 
in Germany, then abandoned his wife, came to Amer- 
ica and married the woman named as beneficiary. 
The foreign wife died before the member did and he 
continued to live with the beneficiary. It was held 
that she was entitled to the fund as against the mem- 
ber’s children by either wife. A and B lived to- 
gether as man and wife for ten years although no 
marriage ceremony had been performed. In taking 
out insurance on his life he named her as Mrs. B in- 
stead of Mrs. A, but it was held that she could re- 
cover. Watson v. Cen. Mut. Life Assn., 21 Fed. Rep. 
698. See, 3 Am. & Eng. Ency. of Law, 2d Ed. p. 942. 

10 Story v. Williamsburg, M. M. B. Assn., 95 N. Y. 
474; Compare, Schnook v. Order Sons of B., 53 N. Y. 
Sup. Ct, 181. 





When the beneficiary is described as a 
wife and morally, if not by strict letter of 
the law, does really sustain such relation to 
the insured, the legality of the marriage will 
be presumed and strong proof is necessary to 
overcome the presumption. Accordingly on 
an issue as to whether a woman named ina 
certificate was in reality the wife of the 
deceased, where the evidence showed that she 
married him in Colorado six years after his 
separation from a former wife in Pennsyl- 
vania with whom he had lived but three years 
and whom he left believing her guilty of con- 
duct that entitled him to a divorce, the testi- 
mony of the first wife that the deceased never 
obtained a divorce from her, that no papers 
for that purpose were ever served on her, and 
the fact of the first marriage, were not suffi- 
cient to overcome the presumption of the 
legality of the second marriage and establish 
that the deceased was not divorced from his 
first wife at the time of such second mar- 
riage.!! 

The Indiana appellate court has distinctly 
decided in a case cited above that where the 
laws of a mutual benefit association place no 
limitation upon the right of a member to des- 
ignate the beneficiary in his certificate except 
to restrict the beneficiary to certain classes 
composed of members of his family, relations 
of blood and those dependent upon him, and 
does not require absolutely and primarily 
that payment be made to the widow of the 
member, and the insured has named as a ben- 
eficiary a woman who has lived with him as 
his wife and borne him children without 
knowledge that he had a lawful wife living, 
she is entitled to the amount named in the 
certificate as against his widow, on the ground 


11 Pettinger v. Pettfnger, 64 Pac. Rep. 196; Harris 
v. Harris, 8 Ill. App. 57. Senge v. Senge, 106 Ill. App. 
140 (1908), is a contest between two women, each 
claiming to be the lawful widow of the deceased 
member of the benefit society, one under a marriage 
in Germany in 1875, and the other under a marriage 
in Chicago in 1894. The Chicago woman lived with 
the deceased from 1894 up to the time of his death 
and was consequently a member of his family and 
dependent upon him, and the court by Mr. Justice 
Freeman held that the burden was upon the woman 
living in Germany to show by competent evidence 
that the deceased, if lawfully married to her, had not 
himself been lawfully divorced; that some legal im- 
pediment actually existed at the time on the part of 
one or both of the parties, the Chicago woman and 
the deceased, which made their marriage in 1894 
illegal. This was not shown and the fund was 
awarded to the Chicago woman. 
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that while not his wife, the beneficiary named 
was dependent upon the assured and had a 
moral right to look to him for support.}? 
This case should be considered in connection 
with two others. In one of these where a by- 
law of an association provided that payment 
should be made to the widow, it was held 
that the legal widow was meant.!*® In 
the other case it is held that if the bene- 
ficiary has been knowingly the mistress 
of the member she is not entitled to the bene- 
fit.1¢ Where a bill of interpleader was filed 
and it was contended that the beneficiary 
named was not in fact the daughter of the de- 
ceased as stated in the certificate, it was held 
that such a defense was of no avail.!5 

Two decisions, each relating to the rights 
of illegitimate children, present an instruciive 
comparison or distinction relative to the sub- 
ject under discussion. The later decision 
rendered in 1902 dealt with the case of a man 
who was insured in a benfit order, and in the 
application described certain illegitimate 
children as his adopted children. He had 
supported them for years at the home of their 
mother and the court held that they were en- 
titled on his death to recover under a certi- 
ficate limited as to beneficiaries to wife, chil- 
dren, dependents and blood relatives; that 
the children were in fact both dependents of 
the father and his adopted children, and that 
as the father’s name was Hamilton and the 
children’s name was Hanley, the order could 
not have been deceived by the use of the term 
‘adopted children.’’?!® In the earlier case 
decided by the supreme judicial court of 
Massachusetts in 1901, it was held that an 


12 Supreme Lodge A. O. U. W. v. Hutchinson, 6 Ind. 
App. 399. 

18 Bolton v. Bolton, 73 Me. 299. See, also, Grand 
Lodge v. Elsner, 26 Mo. App. 108; Shamrock Ben. 
Soc. v. Drum, 1 Mo. App. 320. 

14 Grand Lodge A. O. U. W. v. Hauses, 81 Mo. App. 
545. 

16 Standard Ins. Co. v. Catlan, 106 Mich. 138; Hos- 
mer v. Welch, 107 Mich. 470. 

16 Hanley v. Supreme Tent K. of M. (1902), 77 N. Y. 
Supp. 246. Inthe course of the opinion it is said: 
“As dependents also, the obligations of the father 
toward illegitimate children are recognized and en- 
forced. Cook Cr. Proc. secs. 839, 886. It is not 
against public policy to provide for them. Mon- 
crief v. Ely, 19 Wend 405. An agreement of the 
father with the mother for their pecuniary benefit is 
enforceable (Hook v. Pratt 78 N. Y. 371), and a 
promise to others to pay for their support inures to 
the childrenand they may recover upon it. Todd v. 
Weber, 95 N. Y. 181.” 





illegitimate child is not a child or relative of 
her father and that in the case at bar she 
could not be considered a dependent upon 
him within any fair construction of the word. 
The opinion continues: ‘‘He contributed no 
more to her support than any one of the other 
boarders whom her mother took, and as mat- 
ters stood, he was under no legal obligation 
to support her. Inno just sense can there 
be said to have been directly or indirectly a 
relation of dependency between the child and 
its putative father.’’?17_ There is apparently 
complete contradiction here unless a distinc- 
tion is based, as is done in the Massachusetts 
case, on the facts that in one case the father 
had supported the illegitimate children and in 
the other case he had rendered no support to 
the child except to live with the mother and 
pay his board. He did, however, leave a 
writing describing her as his natural child 
and alleging that the designation was made 
in recognition of his moral duty to support 
his child. The case was certainly decided on 
an exceedingly technical point and the New 
York case, recognizing the rights of the ille- 
gitimate children, is plainly more equitable in 
its finding and more in accord with other re- 
cent decisions of merit. 

Evidently much depends upon the construc- 
tion given by the courts to the statutes. If 
the terms ‘‘relatives,’’ ‘‘families,’’ ‘‘depend- 
ents,’’ and others of like nature are given a 
bread application, few cases will arise in 
which the real intention of a member who acts 
honestly in selecting the beneficiary, cannot 
be carried out, and as a matter of fact the 
statutes are liberally construed in order that 
their benevolent purposes shall not be de- 
feated. In a case which passed upon the re- 
spective rights of the widow and the creditors 
of a deceased member of the Royal A*canum 
who had named his infant children in his cer- 
tificate, and although they died before he did, 
made no further designation of a beneficiary, 
the supreme court of Wisconsin through Tay- 
lor, J., decided in favor of the widow saying: 
‘In determining who is entitled to receive 
the benefits of the provisions made by a so- 
ciety of this kind, it is the duty of the court 
to construe its rules and regulations liberally 
to effect the benevolent purposes of the or- 
der and in no case so to construe them as to 


17 Lavigne v. Lige des Patriotes, 178 Mass. 25, 54 L. 
R. A. 14, 
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defeat such purpose, unless the meaning of 
such rules and ‘regulations, is so clear and 
certain as to admit of no other reasonable 
construction. We think the true meaning of 
the word ‘dependent’ in this connection, 
means some person or persons dependent for 
support in some way upon the deceased and 
as the proof shows that there was no other 
person so dependent upon the deceased ex- 
cept the widow, the money must be paid to 
her.’’!8 ‘ 
It has been held that a woman, engaged to 
be married who, at her intended husband’s 
request, leaves an employment which affords 
her a comfortable support for one in which 
her earnings are insufficient for that purpose, 
and received’ from him a sum each week to 
make up the difference, is a person depend- 
ent upon him and entitled to the proceeds of 
a certificate although the state statute at the 
time did not iuclude the affianced wife in the 
possible beneficiaries.1% A relief association’s 
constitution contained the following provi- 
sions, that the object should be to secure pay- 


‘ment to the family of the deceased member ; 


that payment should be made to his legal 
representative or such person or persons as 
he may have designated, but that he shall 
have no power to deprive his widow or chil- 
dren of the benefits. The deceased, in his 
application, directed payment to a niece with 
whose family he was living. He had a mar- 
ried daughter living independent and apart 
from him. The court held that the niece was 
entitled to the fund; that the acceptance of 
the application by the association was a con- 
tract to pay the money to her and that she 
was within the circle of his family.?° One 
who separates from his wife without a divorce 
and thereafter lives with a sister paying no 
board and being cared for by her as one of 
the family, it has been held, may procure a 
valid policy upon. his life for her benefit in a 
company authorized by statute to issue pol- 
icies of insurance payable to a member of the 
‘‘family’’ of the insured, the court saying in 
the opinion: ‘*The term ‘family’ is elastic 
and will be liberally construed. It is not 
confined to a husband and wife and their 


8 Ballou v. Gile, Admr., 50 Wis. 614, 619. 

19 McCarthy v. Supreme Lodge, New Eng. O. of P., 
153 Mass. 318. 

20 Folmer’s Appeal. Penn. Mut. Relief Assn. v. 
Folmer, 87 Pa. 133. ; 





children.’’?!_ In another case the insured, 
an old man, and the beneficiary, a young wo- 
man, who were not related, lived together for 
years as parent and child, and. it was held 
that she was a member of his family.?? 

The word ‘‘relatives’’ in a statute reading 
‘twidows, orphans or other relatives of de- 
ceased members,’’ has been held to include 
relatives of marriage, as well as relatives by 
blood and the designation by a member of 
step-children who had been brought up in his 
household was upheld, although they had 
since married and left his home. It was fur- 
ther held that his description of them as ‘‘my 
children’’ if it was a defect or misdescription 
could be taken advantage of by the society 


‘only which in this case made no objection 


thereto but paid the money into court.?3 


21 Hosmer v. Welch, 107 Mich. 470. 

22 Carmichael y. Ben. Assn., 51 Mich. 494. 

23 Tepper v. Sup. Council of R. A. (N.J.), 47 Atl. 
Rep. 460. ‘‘My wife and children” has been held to 
include all the member’s children, those of the wife 
living when the certificate was issued and those by a 
former wife. McDermott v. Life Assn., 24 Mo. App. 
738; Stigler’s Ex’x v. Stigler, 77 Va. 163. But by 
“children” are not meant step-children. Koehler v. 
Centennial Mut. Life Ins. Co., 66 Iowa, 325. ‘Their 
children” means those of the member and his wife 
then living and does not include children by a second 
wife. Evans v. Opperman, 76 Tex. 2938. Grand- 
children are not included in ‘“‘children.” United 
States Trust Co. v. Mut. Ben. Life Ins. Co., 115 N. Y. 
152. The designation of a mother not living with the 
insured is invalid, as she is not a member of his fam- 
ily. Elsey v. Odd Fellows Mutual Relief Assn., 142 
Mass. 224. The family named as beneficiary consisted 
of a wife and daughter. The latter married, had 
children and died before her father did. It was held 
that the widow was the only beneficiary. Brooklyn 
Masonic Mut. Relief Assn. v. Hanson, 53 Hun, 149. 
A divorced wife anda sister not dependent do not 
belong to the member’s family. Tyler v. Odd Fel- 
lows’ Mutual Relief Assn., 145 Mass. 184. An affianced 
wife is not a widow nor arelative nor is she a de- 
pendent if she was not in any way supported er sus- 
tained by the member. Alexander v. Parker, 144 III. 
355. These illustrations of the construction by courts 
of the terms ‘‘family,”’ “‘relatives,” “‘children” and 
“dependents” could be extended toa great length 
but all that it is desired to show in this connection is 
that a liberal construction will be adopted in order 
that the intention of the deceased member and the 
purpose of the society may not be defeated. For 
other cases see, Niblack on Ben. Soc. (2d Ed.), 858 et 
seq; Bacon on Ben. Soe. (2d Ed.), sec. 256 et seq; 3 
Am. & Eng..Ency. of Law (2d Ed.), 963 et seg. In 
Joseph Martin v. Modern Woodmen of America, (not 
yet published) decided in October, 1903, by the ap- 
pellate court of Illinois, second district, the opinion 
being written by Dibell, P. J., it is held that where 
a benefit certificate was issued payable to the wife 
and delivered to her and subsequently she secured a 
divorce from the member and by the decree in the 
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It thus clearly appears that courts take into 
consideration the benevolent character of the 
societies and associations that insure their 
members in favor of families and dependents 
and liberally construe the state statutes and 
the societies’ by-laws in order that such at- 
tempted benevolence may not be thwarted. 
As has been séen, a woman who has inno- 
cently lived with a member as his wife, has 
worked with him, helped him and is the 
mother of his children will not be deprived of 
her rights as a beneficiary because the sup- 
posed marriage was not legal. The courts 
hold that such a woman is entitled to the 
benefit and legally so because, if not legally 
a wife, she is a dependent. But as has also 
been seen, a woman who knowingly lives with 
aman as his mistress is in no true sensea 
dependent. Justice and equity do not spring 
from crime and immorality. By a like 
method of reasoning where a creditor ofa 
member of a beneficiary association was des- 
ignated by the member as a ‘‘dependent’’ 
and on the member’s death claimed the fund, 
the Supreme Court of Massachusetts by 
Field, J., held that the creditor was not a 
‘*dependent,’’ that the promise of the asso- 
ciation as shown by the certificate was void 
and that it could not be determined in that 
suit to whom the money shculd be paid, if 
payable, to any one.?* It other words, the 
court found that the pretense that the credit- 
or was a dependent fraudulently abused 
privileges that were meant to aid in the sup- 
port of families and not in the collection of 
debts. 

When the insuring society contests pay- 
ment to the beneficiary named, it would seem 
evident that its contention can be established 
only by proving that it was induced to issue 
the certificate in the form it did through 
error, fraud or deception. The society issues 
the certificate, knows the beneficiary, accepts 
him as such, receives the member’s dues and 
if the latter is in good standing at the time 
of his death, the cases certainly ought not to 
be many in which the insuring societies can 


divorce case was allowed alimony, payable quarterly, 
she was dependent upon the member within the 
meaning of “dependent” in the statute and by-law 
and was entitled to the benefit fund. 

% Skillings v. Mass. Ben. Assn., 146 Mass. 217, 15 N. 
E. Rep. 566. Compare, Maneeley v. Knights of Bir- 
mingham, 115 Pa. St. 305. 





in good faith dispute contracts of their own 
making. 

A more numerous class of cases is that in 
which on bill of interpleader or in some other 
way the society pays the money into court 
and asks to be dismissed from the case and the 
real controversy is between different parties 
claiming to be the proper beneficiaries. Even 
ina case of this kind it has been held that 
as the society or company concedes its liabil- 
ity and pays the money into court other parties 
than the beneficiary named have no right to 
raise a contention,?® and where the society 
had already paid the money to the beneficiary, 
a sister, and the widow sued to recover back 
on the ground that the sister was not a 
proper beneficiary, the court said that the 
policy was not in fact secured for the widow’s 
benefit, and as the company had seen fit to 
recognize the contract as valid and pay the 
money to the beneficiary other parties had no 
interest in the matter.2® There would be 
force in the argument that the company or so- 
ciety is the only party that can object to pay- 
ing the beneficiary named were it rot for the 
fact that these benefit societies are of a bene- 
volent nature and so decidedly of that nature 
that courts will not allow their purpose to be 
defeated, and so if a member, by mistake or 
otherwise, names as his beneficiary, one not 
in the classes fixed by statute, the society or 
association will not thereby be relieved from 
paying the proper person. This question is 
well presented in a case in the Illinois ap- 
pellate court.?7 An affianced wife was 
named as beneficiary, the statute including 
such persons as possible beneficiaries not hav- 
ing then been enacted. The society paid the 
money into court and the contest was between 
the affianced wife and the mother. The court 
was divided, the minority holding that the 
beneficiary named was entitled to the money 
inasmuch as she was the one whom the mem- 
ber meant should receive it, was an object of 
solicitude on his part, was adependen* in the 
sense that all women are dependent; and also 
for the reason that the society was estopped 
to deny that the money should go to the one 
named and for whose benefit really the dues 
had been paid,?® but the majority of the 


% Standard Ins. Co. v. Catlin, 106 Mich. 138. 

26 Hosmer v. Welch, 107 Mich. 471. 

27 Parke v. Welch, 33 Ill. App. 188. 

% Knights v. Watson, 15 Atl. Rep. 125; Benefit 
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court held that the beneficiary was not a per- 
son included in the classes to be benefitted, 
and that the society had the power ‘‘to raise 
a fund payable to one of the classes named in 
the statute, to set it apart to await the death 
of the member and then to pay it over to the 
person or persons of the class named in the 
statute selected and appointed by the mem- 
ber during his lifetime, and if no one is so 
selected, it is still payable to one of the 
classes named ;’’?* that the mother was a per- 
son of fhe classes named in the statute and 
was entitled to the fund, and that her rights 
could not be defeated by the member’s naming 
one as beneficiary who could not legally be 
such, as it was not in his power to divert the 
fund to a person not entitled thereto. 
‘Neither the act of a member in naming a 
person who is not within the classes to be 
benefitted nor the act of the corporation in 
making the certificate which it issues payable 
to such person, can deprive the beneficiaries 
designated by law of their right to or interest 
in the fund.’’*® 

If, therefore, upon the death of a member 
of a benefit society it develops that he has 
named no beneficiary, or has named one 
outside the statutory classes, or one whose 
rights are disputed, it is not only proper, but 
eminently just and equitable for the society 
to pay the money into court to be distributed 
to those judicially found to be the proper 
beneficiaries. The fund was created for 
them and is theirs by law. It cannot right- 
fully be taken from them even by the in- 
sured member, much less by the society. 

An examinatton of the decisions relating 
to the subject under discussion justifies the 
following conclusions: A member of a benefit 
society has unlimited power to select as his 
beneficiary any person in the classes fixed by 
statute and his intention within these limits 
must prevail; neither he in his designation 


nor the society, in its constitution or by-laws, ’ 


can extend or limit this power; courts will 
liberally construe statutes and by-laws in or- 
der to carry out the member’s intention and 


Assn. v. Blue, 120 Ill. 121; Supreme Council v. 
Perry, 140 Mass. 580. 

2? American Legion of Honor y. Perry, 140 Mass. 
580. 

30 Alexander v. Parker, 144 Ill. 355 (syllabus); 
Rockhold v. Canton Mass. Mut. Ben. Assn., 19 N. Y. 
710; Daniels v. Pratt, 143 Mass. 216. 





the benevolent purposes of the society ; a mis- 
description of the beneficiary, by the mem- 
ber, whether made intentionally or through 
error, will be regarded as descriptio persone 
and will have the effect neither of excluding 
a proper person from the statutory classes 
and depriving him of his just rights nor of 
including therein an improper person, and of 
obtaining for him a fund to which he is not 
entitled and which the law says shall be 
paid to members of the family, relatives or 
dependents. Cyrus J. Woop. 
Chicago. 





RAILROADS—DOG KILLED ON TRACK. 


STRONG v. GEORGIA RY. & ELECTRIC 
COMPANY. 


Supreme Court of Georgia, August 13, 1903. 

This case is controlled by the decision of this court 
in the case of Jemison v. Southwestern Railroad, 75 
Ga. 444, 58 Am. Rep. 476, holding that a suit cannot 
be maintained against a railroad company for the 
negligent killing of a dog. 

As the rule announced in the above stated case has 
stood as good law since December 1, 1885, and the 
general assembly has passed no act changing the 
same, this court is of opinion that the rule should not 
be now changed by overruling thaf case. 


Action by C. $8. Strong against the Georgia 
Railway & Electric Comany. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

Per Curiam. Affirmed. 


Coss, J.: (concurring) I concur in the judg- 
ment and in the rulings made to the effect that 
the present case is controlled by the case cited in 
the headnote, and that this case should not now 
be overruled. ‘The silence of the general assem- 
bly for eighteen years is indicative of the legisla- 
tive policy on the subject of the status of the dog 
in this state,so far as the liability of railroad 
companies is concerned. The question as to how 
far the dog shall be treated as property has been 
the subject of numerous decisions in the different 
courts of this eountry. See the very elaborate 
monograph note, in Graham vy. Smith, 40L.R. A. 
503, to the case of Graham v. Smith, 100 Ga. 434, ° 
28 8S. E. Rep. 225, 40 L. R. A. 503, 62 Am. St. Rep. 
323. See, also, the note in St. Louis S. W. Ry. Co. 
v. Stanfield, 37 L. R. A. 659, to the case of St. 
Louis Ry. Co. v. Stanfield, 63 Ark. 643, 40 8. W. 
Rep. 126, 37 L. R. A. 659. The trena of modern 
decisions seems to be in favor of treating the dog 
as property to the same extent that other domes- 
tic animals are treated. Speaking alone for my- 
self, I see no good reason why the dog should not 
have the same status before the law as the hog, 
the barnyard fowl, or any other domestic animal 
usually found about homes and farms. The pres- 
ent able and learned judge of the Atlanta circuit 
had before him recently the question as to 
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whether a dog could be seized on execution. 
While the case did not reach this court, our at- 
tention has been called to an interesting opinion 
filed in the case, which bears evidence, not only 
of the usual learning and research of that judge, 
but also of the fact that he is not unable to deal 
with the subject of the dog in a sentimental way. 
I take the liberty of attaching hereto extracts 
from this opinion: 

“The dog has figured very extensively in the 
past and present. In mythology, as Cerberus, he 
was intrusted with watching the gates of hell, and 
he seems to have performed his duties so well 
that there were but few escapes. In the history 
of the past, he has been used extensively for 
hunting purposes, as the guardian of persons and 
property, and as a petand companion. He is the 
much valued possession of hunters the world 
over, and in England especially is the pack 0’ 
hounds highly prized. In literature he has ap- 
peared more often than any other animal, except 
perhaps the horse. Sometimes he is greatly 
praised, and at others greatly abused. Some- 
times he is made the type of what is mean, low, 
and contemptible; while at others he is described 
in terms of eulogy. Few men will forget the 
song of their childhood, which runs: 


***Qld dog Tray’s ever faithful; 
Grief cannot drive him away ; 
He is gentle, he is kind; 
I'll never never find 
A better friend than old dog Tray.’ 


‘‘Nor can any of us fail to remember the intel- 
ligent animal on whose behalf ‘Old Mother Hub- 
bard went to the cupboard.’ 

‘‘Few men have deserved, and few have won, 
higher praise in an epitaph than the following, 
which was written by Lord Byron in regard to 
his dead Newfoundland: ‘Near this spot are de- 
posited the remains of one who possessed beauty 
without vanity, strength without insolence, cour- 
age without ferocity, and all the virtues of man 
without his vices. This praise which would be 
unmeaning flattery if inscribed over human 
ashes, is but a just tribute to the memory of 
Boatswain, a dog who was born at Newfoundland 
May 3, 1803, and died at Newstead Abbey No- 
vember 18, 1808." The dog has even invaded the 
domain of art. All who have seen Sir Edwin 
Landseer’s great pictures will know how much 
human intelligence can be expressed in the face 
‘of adog. His picture entitled ‘Laying Down the 
Law’ will not be forgotten in considering the dog 
as a litigant. Thus the dog has figured in myth- 
ology, history, poetry, fiction and art from the 
earliest times down to the present, and now in 
these closing days of the nineteenth century we 
are called upon to decide whether a doy isa wild 
animal (fere nature) in such sense as not to be 
leviable property; or, if he is a domestic animal 
(domite nature), whether he is not subject to 
levy, on the ancient theory that he had no intrin- 
sic value if he was not good to eat. Originally, 








all the animals which are now used by man were 
wild. One after another they have become do- 
mesticated, and subject to his control, ownership 
and use. As time progressed, they gradually 
lost their character of wildness, and became more 
and more subject to mankind, and more and more 
regarded as ordinary property. At this day no 
one would contend that the horse was not the 
subject of absolute property because his ancestors 
were originally wild. and the same may be said of 
other animals now thoroughly recognized as do- 
mestic. Even in the days of Blackstone, while it 
was declared that the property in a dog was ‘base 
property.’ it was nevertheless asserted that such 
property was sufficient to maintain a civil action 
for its loss. 4 Bl. Com. 236. Since that day, in 
the evolution of civilization, the dog has not been 
left behind. He is now not only prized for hunt- 
ing purposes, as a watch dog, and as a pet, but it 
is common knowledge that many dogs have an 
actual commercial and market value. When an- 
nually there is held in New York a bench show, 
at which dogs take prizes amounting to thousands 
of dollars, and where they are bougnt and sold at 
prices which are frequently far larger than are 
paid for ordinary horses, it is rather late in the 
day to assert they are not valuable property. 
Dogs are also trained for purposes of exhibition, 
being sometimes the sole means of support of 
their masters. It would be «wn interesting sur- 
vival of archaic law to say that a showman could 
put up his tent, give nightly exhibitions of his 
valuable dogs, making large sums of money from 
them, getin debt to any given extent, laugh at 
his creditors, and proceed with his daily exhibi- 
tions, on the ground that his stock in trade is not 
subject to levy. Ifit be contended that the horse, 
mule and other animals are used for more prac- 
tical purposes, some of them as beasts of burden, 
it need only be asked what animals draw the sleds 
of the Eskimos and others in the northern lati- 
tudes? Nor is this confined aione to the Arctic 
Regions. Any traveler on the continent of 
Europe, and especially through Belgium, who 
has kept his eyes open, has seen these animals 
drawing heavy loads, and often taking the place 
of other draft animals. To indulge in technical 
refinement, and declare that the doy is not sub- 
ject to levy, although he belongs to a debtor, is 
useful to him, can be and is actually used, may 
be transferred by him to another, and is as much 
the subject of bargain and sale as any other prop- 
erty, merely because in the remote past the 
ownership of his progenitors may have been con- 
sidered qualified or ‘base,’ seems to me untenable 
onits face. The ancient idea that ‘animals which 
do not serve for food, and which therefore the 
law holds to have no intrinsic value,’ were not 
the subject of larceny (4 Bl. Com. 236), has passed 
away. Now the stomach isnot the only criterion 
of value. Even then, as already stated, a civil 
action could be brought for the loss of a dog. 
Generally, property which may be sold and pos- 
session delivered. is a subject of levy, omitting 
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choses in action and equitable assets. 7 Am. & 
Eng. Enc. Law, 127. 

“The dog has been very often before the courts 
of the different states and of different countries, 
and has been the suyject of a good deal of judicial 
humor and judicial learning; but it bears a tinge 
of the ridiculous to contend that, however many 
and however valuable dogs a man may own, he 
cannot be made to pay his debts if he will only 
invest his money in dogs—a contention which re- 
minds one of the very solemn discussions in a 
certain court, at a time not very long past, as to 
whether the oyster was a wild animal. Before 
the courts, the dog has received a treatment as 
varied as that given him by authors. As illus- 
trative of the widely different light in which 
judges have viewed him, I cite only one or two 
eases. Monroe, J., in Wilson v. Railroad Co., 10 
Rich. (S. Car.) 52, indulged insome vituperative 
epithets upon a poor canine who was so unfortu- 
nate as to be run over by a railroad train. On the 
other hand, in the case of State v. Harriman, 75 
Me. 562, 46 Am. Rep. 423, in which a majority of 
the court held that dogs did not fall within the 
criminal statute of that state against the killing 
or wounding of ‘domestic animals,’ Appleton, C. 
J., dissented most vigorously, making use of the 
following language, as quoted by the Supreme 
Court of Georgia, in Patton vy. State, 93 Ga. 112, 
19 S. E. Rep. 734, 24 L. R. A. 732: ‘He is a domestic 
animal. From the time of the pyramids to the 
present day; from the frozen pole to the torrid 
zone—wherever man has been—there has been 
his dog. Cuvier has asserted that the dog was, 
perhaps, necessary for the establishment of civ- 
ilized society, and that a little reflection will con- 
vince us that barbarous nations owe much of 
their civilization above the brute to the posses- 
sion of the dog. He is the friend and companion 
of his master, accompanying him in his walks, 
his servant, aiding him in his hunting. the play- 
mate of his children, an inmate of his house, 
protecting it against all assailants.’ 

“T need not stop to discuss the learned dog law! 
evolved by judges of other states and countries. | 
Turning to our own state, I will only glance! 
hastily at the status of our law with reference to: 
the dog. At the outset, I may remark that the 
argument used with reference to dogs applies’ 
much more strongly to some other animals and 
to birds. It will be readily perceived that lions, . 
tigers and other wild animals which are captured, 
and reduced from their native state to the subjec- | 
tion of the menagerie, are much less domestic ' 
animals, or animals in which there is absolute | 
property, than dogs. So, likewise, birds which 
are entrapped and kept in cages are much nearer 
their wild state than the dog; and yet it will 
hardly be contended that all the traveling menag- 
eries of the country are free from levy, or that a 
man may set up an aviary, and make an excel- 
lent living by selling birds, while his sorrowing 
creditors hang about his door with a bailiff and a | 
fi. fa., but can come no nearer to-the desideratum | 





of a levy than to ‘listen to the mocking bird.’ If 
it be urged that there is no express enactment 
declaring the dog to be property, and the subject 
of levy, I would suggest that I am unable to find 
express enactments making a great many other 
animals, which were originally wild, the subject 
of levy; nor am I aware of any statute abolishing 
the right of common, of pasture, or of estovers, 
or other similar rights, and yet our supreme court 
has not hesitated to hold that they are not appli- 
cable to present conditions. In the case of Man- 
ning v. Mitcherson, 69 Ga. 447, 47 Am. Rep. 764, 
the Supreme Court of Georgia held that a canary 
bird which had been caught and tamed was prop- 
erty, for which a possessory warrant would lie. 
In the case of Jemison v. Southwestern Railroad, 
75 Ga. 444, 58 Am. Rep. 476, it was held that a 
dog was not such property that, if it were killed 
by a railroad train, a presumption would arise 
against the company, or that there could be a re- 
covery for its mere negligent killing. The case 
in Wilson v. Railroad Co., 10 Rich. Law, 52, above 
referred to, is cited as authority; but an examina- 
tion of the opinion in that case will show that 
the justice rendering it used language referring 
not only to dogs, but to domestic fowls and ani- 
mals other than cattle. It is true that in the 
course of the opinion in the Jemison case, the 
learned justice who delivered it made use of the 
following language: ‘Dogs are not property in 
sucb sense as makes them assets belonging to the 
estate of a deceased person, and are never inven- 
toried and appraised, however numerous or val- 
uable, nor are they subject to levy and sale, so 
far as we are informed.’ But this was merely 
said arguendo. No question of levy and sale was 
before the court, and while the justice was one 
distinguished for his learning, such a casual re- 
mark cannot be held to have been the deliberate 
decision of the court. The constitution of the 
state (Civ. Code, § 5883), authorizes the general 
assembly to impose a tax upon such domestic 
animals as, from their nature and habits, are de- 
structive of other property. By the use of the 
expression ‘other property,’ it is evident that 
these animals were treated as property by the 
fundamental law of the state. Further, dogs are 
by the statute law of the state the subject of lar- 
ceny. Pen. Code, § 164. Civ. Code, § 3822, pro- 
vides for liability on the part of the oivner of a 
dog for damage done by it under certain circum- 
stances. In the case of Patton v. State, 93 Ga. 
111, 19S. E. Rep. 734, 24 L. R. A. 732, it was held 
that a penal statute then under consideration did 
not apply to the injuring or killing of animals of 
any kind, and therefore, of course, did not apply 
to the dog. The opinion in that case is both 
interesting and instructive, but it did not 
undertake to decide that a dog was not 
property; and this was distinctly so de- 
clared in the case of Graham v. Smith, 100 Ga. 
434, 28 S. E. Rep. 225, 40 L. R. A. 503, 62 Am. St. 
Rep. 323. On page 436, 100 Ga., and page 226, 
28 S. E. Rep., referring to the case of Patton v. 
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State, it is said: ‘In the latter case, however, 
the ruling was based on the construction that 
the subjects of that particular statute were in- 
animate property. In the case last cited it was 
held that the owner of a dog has such a property 
in it as will enable him to maintain an action of 
trover for its recovery in case of its wrongful 
conversion.’ In the well-considered opinion it 
is expressly declared that a dog is property. It 
seems to me that the principles there enunciated 
control this case. Let it be remembered that in 
a trover case the plaintiff has the option of tak- 
ing a verdict for the property or a money verdict. 
If he should take a money verdict, surely the 
law did not contemplate that he should sit in 
court with his judgment and fi. fa. in his pocket, 
and watch the defendant carry the dog away, 
because, although he could recover a judgment 
for its value, he could not realize it by levy. In 
the case of Wilcox v. State, 101 Ga. 563, 28S. E. 
Rep. 981, 39 L. R. A. 709, it was distinctly held 
that the words ‘domestic animals’ included 
dogs.” 

See, also, in this connection Hamby v. Samson 
(Iowa), 74 N. W. Rep. 918, 40 L. R. A. 508, 67 
Am. St. Rep. 285 et seq; Hayward v. State, 41 
Ark. 479; Mullaly v. People, 86 N. Y. 365; In- 
gram on Law of Animals, 591; Wilson v. Rail- 
road, 10 Rich. Law, 52; Citizens’ Rapid Transit 
Co. v. Dew (Tenn.), 4565. W. Rep. 790, 40 L. R. 
A. 518, 66 Am. St. Rep. 754. 

Fisu, P. J.: Iconcur in the judgment and 
rulings of the court, for the reasons stated in the 
concurring opinion of Justice Cobb. 


Notrre—Are Dogs Property? — To be compelled se- 
riously to ask the question stated as the subject of 
this note is certainly humiliating and embarrassing 
to one who seeks to exalt the common law as a source 
of jurisprudence. Butitis not our purpose here to 
waste any sentiment or eloquence on the noble ani- 
mal which is the subject of this discussion. 

Property Interest. — All authorities hold that there 
is a property interest ina dog in a qualified sense. 
Mullaly v. People, 86 N. Y. 365; State v. Sumner, 2 
Ind. 377; Dodson v. Mock, 20 N. Car. 146; Harrington 
v. Miles, 11 Kans. 481; Com. v. McClin, 3 Leigh. 809. 
Indeed, some authorities hold that dogs upon a farm 
are to be considered domestic animals and entitled to 
the same rights. Shaw v. Craft, 37 Fed. Rep. 317; 
Wilcox y. State (Ga.), 39 L. R. A. 709; State v. Me- 
Duftie, 34 N. H. 523. So, also, “‘animals” and “‘brute 
creatures” in a statute were held to include dogs. 
State v. Giles, 125 Ind. 124. Some authorities deny 
even that the property interest in a dog is ‘“‘base”’ or 
qualified. Thus, in Mullaly v. People, 86 N. Y. 365, 
it was said: ‘When we call to mind the small 
spaniel that saved the life of William of Orange and 
thus probably changed the current of modern his- 
tory, and the faithful St. Bernards, which, aftera 


storm has swept over the crests and sides of the Alps, | 


start out in search of lost travelers, the claim that 
the nature of a dog is essentially base, and that he 
should be left as prey to every vagabond who chooses 
to steal him, will not now receive ready assent.” ‘To 
same effect St. Louis, ete., R. R. v. Stanfield, 63 Ark. 
643. The rule thus announced, however, is denied, by 


possibly the preponderance of the authorities and it 
- ' 








is held that “property in a dog is of peculiar charac- 
ter. A man is not, by the common law, considered 
to have the same valuable property in a dog as in 
cattle and sheep; he has only the qualified prop- 
erty which he has in fere nature.” Clinnot v. Lar- 
son, 43 Wis. 536, 28 Am. Rep. 567; Wilton v. Weston, 
48 Conn. 325; Sentell v. Railroad, 166 U. S. 698; State 
v. Harriman, 75 Me. 562, 46 Am. Rep. 423; Leach v. 
Elwood, 3 Ill. App. 453; Carthage v. Rhodes, 101 Mo. 
175; Jemison v. Railroad, 75 Ga, 444. 

Possessory Actions. —It was well settled even at 
common law that an owner had the right to bring any 
of the possessory actions to recover his dog. Har- 
rington v. Miles,11 Kan. 481; Mullaly v. People, 86 
N. Y. 365; State v. Lymus, 26 Ohio St. Rep. 400; 
Queen v. Slade, L. R. 21 Q. B. Div. 433; Lynn v. 
State, 33 Tex. Cr. Rep. 153; Logwell v. McMaster, 10 
Abb. Pr. (N. 8S.) 182; Cummings v. Perham, 1 Met. 
555. 

Trover, therefore, will lie for the recovery of a 
dog wrongfully converted. Lreland v.. Higgins, Cro. 
Eliz. pt. 1, p. 125; Graham v. Smith, 100 Ga. 434, 28 
S. E. Rep. 225, 62 Am. St. Rep. 323; Binstead v. Buck, 
2 W. BI. 1117; State v. McDuffie, 34 N. H. 523, 69 Am. 
Dec. 516. Anda recovery in trover may be had ofa 
dog “running at large,’? even where dogs running at 
large are permitted by statute to be shot. Cum- 
mings v. Perham (Mass.), 2 Met. 555; State v. Mc- 
Duftie, 34 N. H. 523. 


Actions for Damages. — The following cases hold, 
generally, that there is such property in dogs as will 
sustain an action for damages for intentional wanton 
and needless injury: Mowery v. Salesbury, 82 N. 
Car. 175; Laverty v. Hogan, 1N. Y. Supp. 84; Ward v. 
State, 48 Ala. 161; Uhlein v. Cromack, 109 Mass. 2738; 
Ten Hopen v. Walker, 96 Mich. 286; Woolsey v. Haas, 
65 Mo. App. 198; White v. Brantley, 37 Ala. 430; State 
v. Mease, 69 Mo. App. 581; Wheatley v. Harris, 4 
Sneed, 468, 70 Am. Dec. 258; State v. Latham, 13 Ired. 
L. 33; Heisrodt v. Hackett, 34 Mich. 283; Brent v. 
Kimball, 60 Ill. 211. Ifthe trespass was aggravated, 
“smart money” might be recovered. Parker v. Mise, 
27 Ala. 480. Negligence in injuring or killing a dog is 
also actionable under certain restrictions peculiar to 
this class of cases. Dogs, for instance, are entitled to 
less protection than other animals. Jenkins v. Bal- 
lantyne, 8 Utah, 245; Blair v. Forchand, 100 Mass. 14. 
And the rule of prima facie negligence is less strict in 
such cases. Wilson v. Railroad, 10 Rich. L. 52. In- 
stinct is presumed to protect a dog from danger. 
Jones v. Bond, 40 Fed. Rep. 281. And in order to 
recover, some authorities hold that the dog injured 
must be provided with alicense. Sentell v. Railroad, 
166 U. S. 698. With these restrictions it nas been 
held that a railroad company or other common car- 
rier is responsible for the negligent loss of a dog 
carried either as baggage or freight. Kansas City, 
etc., R. R. v. Higdon, 94 Ala. 286; Achenden v. Kail- 
road, L. R.5 Exch. Div. 190; Cantling v. Railroad, 
54 Mo. 385; Stuart v. Crawley, 2 Stark, 323. Thus an 
express company was held liable where dogs were 
shipped for exhibition, and were not delivered to the 
address until ten hours after their arrival, and too 
late to compete, and the plaintiff was entitled to 
damages iucluding anticipated profits: Kennedy v. 
Express Co., 22 Ont. App. Rep. 278. So, also, a rail- 
road, street car, or other conveyance is liable for 
negligently running down adog. St. Louis, ete., R. 
R. v. Stanfield, 683 Ark. 643, 40S. W. Rep. 126, 37 L. 
R. A. 659; St. Louis, ete., R. R. v. Holden, 3 Tex. 
App. Civ. Cas. § 323; Meisch v. Railroad, 72 Hun (N. 
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Y.), 604; St. Louis, ete., R. R. v. Hanks, 78 Tex. 300, 
11 L. R. A. 885; Texas, etc., R. R. v. Scott (Tex. 
App.), 17S. W. Rep. 1116; Fink v. Evans, 95 Tenn. 
413. Contra: Jemison vy. Railroad, 75 Ga. 444, 58 
Am. Rep. 476; Wilson v. Railroad, 10 Rich. L. 52. 
But a railroad is not required to ‘“‘fence” against 
dogs as against other stock. Texas, ete., R. R. v. 
Scott (Tex. App.), 17S. W. Rep. 1116. 

Revenue and Execution.—It has been held that while 
in a sense dogs are property, and the owners may 
invoke the aid of the law for their protection as 
property by civil action, yet they are a base sort of 
property having no market or assessable value, do not 
enter into the estimate of the appreciable wealth of the 
state, and never have been considered subjects of 
taxation for revenue. Carthage v. Rhodes, 101 Mo. 
175, 9 L. R. A. 352; Ward v. State, 48 Ala. 161. While 
we have been unable to find any direct authority in 
point, we cannot believe, in view of the evident 
tendency of the courts to recognize more than a 
‘*base” property injdogs, that such animals are subject 
to assessment for taxation and to the execution ofa 
sheriff on ajudgment. No other rule would comport 
with common sense or with the just rights of 
creditors, or with the fundamental principles regu- 
lating the property interests of the citizen. Indeed, 
if any other rule were respected as the law, a man 
could invest his money in some valuable breed of 
dogs, such as the collie, St. Bernard or hunting 
dog, and do a big business in the product of his ken- 
nels and yet be able to defy his creditors and cheat the 
state out of its just revenue. 

Assets of Estate.—Most authorities now hold 
that dogs pass as assets of a deceased person tothe 
executor or administrator. Mullaly v. People, 86 N. 
Y. 365; 4 Burn’s Ecclesiastical Law, p. 297; 1 Wms. 
Personal Property, p. 19. The ancient rule, however, 
was otherwise and “hawks and hounds” as the com- 
mon law phrase was, went to the heir and not the 
representative. Noy’s Maxims, 166; Ward -v. State, 48 
Ala, 161. 

Subject to Police Regulations.— All rights of 
property in dogs are held subject to such reasonable 
control and regulation of the mode of keeping and 
using,as the legislature,under the policefpower vested 
in them by the constitution of the commonwealth, 
may think necessary for the preventing of injuries to 
the rights of others and the security of public health 
and welfare. Thisison the ground that even when 
domesticated they are of that wild and destructive 
instinct as to require regulation and control. Leach v. 
Elwood, 3 Ill. App. 453; Blair v. Forchand, 100 Mass, 
136. We will not enter into the broad field for dis- 
cussion here offered as to statutory regulations or as 
to the right to kill trespassing or sheep-killing dogs. 
Suflice it here to say that the law has provided ample 
rules for the protection of other and more valuable 
property and of the security of the citizen from 
depredations and attacks by ferocious dogs. There is 
certainly no right of property in a dog that would be 
sufficient to defeat the right of the state to protect its 
citizens and their property, or the right of the citizen 
himself, in emergency, to take severe measures to 
prevent injury by a neighbor’s dog. 








JETSAM AND FLOTSAM. 
HOW THE ADOPTION OF THE COMMON LAW WAS PRE- 
VENTED IN LOUISIANA. 
Many lawyers interested in the history of jurispru- 
dence in this country will certainly appreciate the 
opportunity of learning from one specially qualified 





to know the exact story of the defeat of the common 
law at the time of its attempted entrance into Louis- 
iana. Hon. Carletqg Hunt in an admirable address 
to the Louisiana Bar Association furnishes this oppor- 
tunity. He said in part: ‘ 

“Edward Livingston was mainly instrumental in 
obtaining a decision by which the Roman civil law 
was retained as the foundation of the local jurispru- 
dence. The organic law provided for the adminis- 
tration of justice according to the common law, such 
being the provision of the ordinance of 1787 of Nathan 
Dane for the government of the Northwest Territory. 
The legislation of congress establishing a govern- 
ment for the territory of Orleans adopted the provi- 
sion of the ordinance of 1787 by reference. The act 
of congress declared that the inhabitants of the ter- 
ritory shall always be entitled to the benefits of the 
writ of habeas corpus and of the trial by jury, but 
also provided thatthe law in force in the territory 
and not inconsistent with its provisions, should con- 
tinue in force until modified or repealed by the legis- 
lature. 

The first attempt to obtain a decision by which the 
common law of England should be pronounced to be 
the law of Louisiana was made when Judge John B. 
Prevost was judge of the superior court of the ter- 
ritory. An array of counsel, English, Scotch, ‘and 
Irish, contended that the act of congress in question 
provided totidem verbis for the common law of Eng- 
land. They had no other ground to stand upon. 
Edward Livingston, Louis Moreau Lislet, Pierre 
Derbigny, and Etiene Mazureau appeared on the 
other side. Mr. Mazureau testifies that the attack 
was a formidable one. The adversary side did their 
utmost. But when Livingston spoke he demolished 
their argument, and it crumbled to its base. The 
opinion of the court swept away the debris and dis- 
persed them. The court held that the law in force 
being Roman and Spanish and French, it results that 
the term common law when applied to the terfitory 
must be equivalent to the common law of that land, 
or the civil law of the land. 

Mazureau wrote to Mr. Livingston the day after he 
heard the latter speak. He congratulated him on the 
skill and rare eloquence he had displayed. He char- 
acterized his effort as a profound discourse from be- 
ginning to end, and he declared that in the perora- 
tion Livingston had been great, sublime, astonishing. 

‘Happy,’ he exclaimed, ‘are the people§ whose 
interests are defended by a man like you!’ 

The second attempt in favor of the common law of 
England was made after the resignation of Judge 
Prevost and after Judge Sprigg had gone away and 
Judge Matthews, in obedience to existing law, sat 
alone. The second effort would not have been made 
in all probability if the decision given in the first 
case, as just related, had been copied upon the min- 
utes of the court. This surprising omission, accord- 
ing to Mr. Mazureau, was the sole cause for the fresh 
assault made by the enemies of the law of Louisiana 
upon the jurisprudence of the country. It failed, 
however, signally. It proved as little creditable to 
those who made it and as little profitable 4s their 
original endeavor. 

The observation of Chief Justice Eustis, in the Suc- 
cession of Franklin, 7 La.Ann. 395, is one well deserv- 
ing of being recalled. The§chief justice says that the 
most eminent members of the bar conversant with the 
common law of England did not favor its introduc- 
tion into Louisiana as asystem. The supreme court, 
in Reynolds v. Swain, 13 La. R. 198, treating article 
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3251 of the Civil Code of 1825, and the famous sweep- 
ing clause, section 25 of article 83 of 1828, decided that 
the repeal of the Roman, Spanigh, and French civil 
laws in the article cited, and in the repealing clause 
referred to of the act of 1828, only embraced the posi- 
tive, written, or statute laws of those nations and of 
this state, such as were introductory of anew rule, 
and did not abrogate the established principles of 
law, settled by the decisions of courts of justice. The 
repeal spoken of in the code, and the act of 1828, could 
not, according to the court, extend beyond the laws 
which the legislature itself had enacted; for it is 
these alone which it could repeal. 

The course of Mr. Livingston in leading the way for 
securing to the people of Louisiana the jurispru- 
dence to which they had been accustomed, followed 
the principles of public law and the practice of 
nations. It contribnted powerfully to make the past 
history of the people fit harmoniously with the 
future, into which events were bearing them, and 
by assuring them the institutions to which they 
were accustomed, gave them proof of the justice 
and liberality of American policy. It is not difficult 
tosee what advantages the state of Louisiana inher- 
ited at once in the possession of .so perfect a system 
as that of the Roman law. The study of this great 
branch of jurisprudence in our country derived a 
strong impulse from the admission into the union of 
a new state, the basis of whose jurisprudence was 
the civil law. Discussions in cases of importance in 
the supreme court of Louisiana, in the supreme 
court of the United States, and in juristical com- 
mentary shed a flood of light upon legal science. In 
the end the cause of general learning itself was ad- 
vanced.” 





CORRESPONDENCE. 





CONFLICT OF JURISPRUDENCE BETWEEN STATE AND 
FEDERAL COURTS IN THE APPOINTMENT OF A RECEIVER 
FOR A DISSOLVING CORPORATION. 

To the Editor of the Central Law Journal: 

In the recent case of Knott v. Evening Post Co., 124 
Fed. Rep. 342, the very important and highly inter- 
esting question of the conflict of jurisprudence of two 
courts of independent and co-ordinate jurisdiction is 
presented and elaborately discussed by Judge Evans, 
but it seems to me the decision is not in accord with 
the authorities. 

The facts were that the defendant corporation for 
the purpose of liquidation, on the day its charter 
expired, made a conveyance to a trustee of all of its 
property, on April 30, 19038. On May 12, 1903, a min- 
ority stockholder filed a bill in the state court, which 
the federal court held, in the instant case, to have 
been simply to secure the right to examine the cor- 
porate books, but of this farther. 

On May 27, 1903, the plaintiff, Knott, a judgment 
creditor, filed his bill in the federal court, praying 
for a receiver, and with the consent of the defend- 
ants therein, a receiver was appointed the next day. 

On June 4, 1903, the state court granted relief in the 
stockholder’s bill for the inspection of the books, the 
trustee having filed its answer submitting itself to 
the jurisdiction of the state court. The plaintiff in 
the state court applied to the trustee to inspect the 
corporate books as authorized by the decree, when 
he was informed that they had all been turned over 
to the federal receiver on the 28th of May, 1903. 
Thereafter, on June 27th, the state court appointed a 
receiver on the bill filed by the stockholder, so far as 





appears from the report, without any amendment. 
The receiver of the state court then applied to the 
federal court, in the cause there pending, for an 
order requiring its receiver to turn over to him all of 
the books and assets of the corporation, which was 
denied. 

It is to be observed that when the bill was filed in 
the state court the charter of the defendant corpora- 
tion had expired and the prayer of the bill in that 
court was in addition to authority to inspect the 
books, that the court should take jurisdiction to wind 
up the affairs of the corporation, and the court did 
assume and exercise jurisdiction over the bill by 
entertaining and decreeing on it. The learned judge 
of the federal court holds that the trust fund theory 
does not obtain in respect to stockholders, and inas- 
much as the bill in his court was filed by a judgment 
ereditor, having the prior equity declined to direct 
the assets to be surrendered to the receiver of the 
state court. 

I have always understood the rule to be that under 
ciremstances where the trust will be enforced (see 
Hi s v. Briarfield Co., 150 U. S. 168), creditors have 
alice: un the assets superior to the stockholders, but 
atrusi is recognized in favor of the stockholders, 
(1 Mor. Corp. § 287) and this obtains and is clearly 
enforceable upon the expiration of the corporate 
charter. ‘On the dissolution of the corporation,’’ 
says Mr. Justice Story, speaking of a bank, ‘‘the bill 
holders and stockholders have each equitable claims, 
but those of the bill holders possess, as I conceive, a 
prior exclusive equity.”” Wood v. Dummer, 3 
Mason, 311. 

The stockhelder’s bill was filed after the dissolu- 
tion cf the corporation by expiration of its charter. 
The stockholder had no standing except in a court of 
equity, and theequity of his bill was not alone for an 
examination of the books, but also the winding up of 
the corporation which, under the facts alleged, had 
to be done. 

It seems to me clear that the control and custody of 
the books and assets of the corporation by the state 
court was necessary for the full accomplishment of 
the purpose of that suit and if this be sound, then it 
follows that these books and assets were, by the filing 
of the bill, potentially within the control of the state 
court regardless of prior possession, after the stock- 
holder’s bill was filed, or the priorities of the equities 
between the stockholders and creditors and the fed- 
eral court was without jurisdiction to take posses- 
sion by its receiver. Shields v. Coleman, 157 U.S. 
169, 177, 178. ALEX T. LONDON. 

Birmingham, Ala. 














HUMOR OF THE LAW. 


A learned judge at a dinner was unexpectedly 
called upon to reply to a toast. Recovering some- 
what from his surprise, he said his situation re- 
minded him of a man who fell into the water while 
he was fishing. With no littte difficulty he was res- 
cued, and, after he had regained his breath, his res- 
cuer asked him how he came to fall into the water. 
“T did not come to fall into the water,’”’ replied the 
unfortunate fisherman. “I came to fish.” 
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1. ACTION—Suflficiency of Declaration.—Allegations of 
fraud and bad faith in a declaration on an accident pol- 
icy held not to make it, in whole or in part, a declara- 
tion, in tort.—Garcelon v. Commercial Travelers’ East- 
ern Acc. Ass’n, Mass., 67 N. E. Rep. 868. 

2. APPEAL AND ERROR—Conclusions of Law. — A mas- 
ter’s conclusions of law on the ‘facts are reviewable on 
appeal without exceptions.—Von Platen & Dick v. Win- 
terbotham, Ill.,67 N. E. Rep. 843. 

3. APPEAL AND ERROR—Failure to File Brief. — Where 
appellee has filed no brief before the decision, he will 
not be given a rehearing to discuss the questions pre- 
sented by appellant.—Town of Crown Point v. Thomp- 
son, Ind., 67 N. E. Rep 555. 

4. APPEAL AND ERROR — Judgment Appealable. — A 
judgment dissolving an injunction taken against acts of 
trespass on real property, held appealable. — Cotten v. 
Christen, La., 34 So. Rep. 575. 

5. APPEAL AND ERROR—Review.—A party who has ac- 
quiesced in an adverse finding, by making it the basis 
of a subsequent proceeding, is precluded from obtaining 
review of it on appeal.—Walsh v. Walsh, Neb., 95 N. W. 
Rep. 1024. 

6. APPEARANCE—Jurisdiction.—If a defendant intends 
to rely on a want of jurisdiction, he must appear, if at 
all, for the sole purpose of objecting to the jurisdiction. 
—Linton v. Heye, Neb., 95 N. W. Rep. 1040. 

7. ARBITRATION AND AWARD—Damages.—A submission 
and award held to cover damages for a future and in- 
creased diversion of water from plaintiff’s mill result- 
ing from the raising of defendant’s dam.—King v. Foun- 
tain Water Co., Conn.,55 Atl. Rep. 10. 

8. ARBITRATION AND AWARD—Notice of Meeting.—An 
award of arbitrators held void, because of absence of 
notice of meeting and the withdrawal of one party’s ar- 
bitrator without his knowledge. —Slater v. La Grande 
Light & Power Co., Oreg., 72 Pac. Rep. 738. 

9. ASSAULT AND BATTER¢ — Duty to Retreat. — Where 
one is assaulted, if he cannot reasonably get away, he 
may use as much force as is necessary to protect his per- 
son from injury.—State v. Harrigan, Del., 55 Atl. Rep. 5. 

10. ASSAULT AND BATTERY — Passing Pedestrians. — 
Where defendant willfully drove his horse in contact 
with a person lawfully walking on a highway, such act 
constituted an assault and battery. — State v. Lewis, 
Del., 55 Atl. Rep. 3. 








11, ATTACHMENT — Intervention. — Where, in attach- 
ment, an order of amendment of a petition in interven- 
tion is twice made, and each time the amendment fails 
to meet the requirements of the order, the intervention 
is properly dismissed.—Curtis v. Jordan, La., 34 So. Rep. 

12. ATTACHMENT—Judgment. — Where defendant was 
sued in foreign attachment, and a judgment recovered 
was subsequently opened, the attachment will be re- 
tained subject to the further order of the court. — In re 
Warthman, Del.,55 Atl. Rep. 6. 

13. BANKRUPTCY—Administration of Exempt Property. 
—A court of bankruptcy has no jurisdiction to enforce 
against bankrupt’s exemptions the rights of unsecured 
creditors, whose evidences of indebtedness contain the 
waiver of the homestead and exemption authorized by 
state constitution and laws. — Lockwood v. Exchange 
Bank, U, 8. 8. C., 23 Sup. Ct. Rep. 751. 

14. BANKRUPTCY—Allowance of Lien. — Creditors of a 
bankrupt, who fail to insist on a lien on proceeds of a 
seat in a stock exchange because they had collected 
their claims by an invalid attachment, held entitled to 
have such lien allowed in the bankruptcy court.—Hutch- 
inson v. Otis, Wilcox & Co.,U. 8. 8. C., 23 Sup. Ct. Rep. 
778. 

15. BANKRUPTCY—Concealment of Property. — Where 
a bankrupt estate was reopened because of fraudulent 
concealment of property, the effect was to place the 
parties in the same relation before the court as they 
were before the estate was closed and the bankrupt dis- 
charged.—Fowler v. Jenks, Minn., 95 N. W. Rep. 887. 

16. BANKRUPTCY —Contract to Support Minor Children. 
—A father is not relieved by a discharge in bankruptcy 
from liability under agreement to pay divorced wife a 
certain sum yearly for the support of minor children. — 
Dunbar v. Dunbar, U. 8. 8. C., 23 Sup. Ct. Rep. 757. 

17. BANKRUPTCY—Discharge. — Under Bankr. Act dis- 
charge held not to release corporation director from in- 
dividual liability created by Pub. St 1882, ch. 106, § 60.— 
Old Colony Boot & Shoe Co. v. Parker-Sampson-Adams 
Co., Mass., 67 N. E. Rep. 870. 


18. BANKRUPTCY—Foreclosure Sale. — The state court 
has power to appoint an auditor to distribute the fund 
arising on foreclosure of the rea] estate of a bankrupt.— 
Furth v. Stahl, Pa., 55 Atl. Rep. 29. 

19. BANKRUPTCY — Fraudulent Transfer. — Under 
Bankr. Act 1898, transfers of property by a bankrupt 
within four months of the bankruptcy proceedings are 
void, ‘except as to purchasers in good faith and fora 
present fair consideration.” — Unmack v. Douglass, 
Conn., 55 Atl. Rep. 12. 

20. BANKRUPTCY—Invalid Attachment. — Creditors of 
bankrupt, who had collected their claims by attachment 
in less than four months before petition in bankruptcy, 
held entitled to have proof of their claims allowed 
against the bankrupt, where they paid over to his 
trustee the full amount of debts. — Hutchinson vy. Otis, 
Wilcox & Co., U. 8. 8. C., 23 Sup. Ct. Rep. 778. ‘ 


21. BANKRUPTCY—Preference.—A complaint by a trus- 
tee to recover an alleged preference, under Bankr. 
Act, held insufficient, where it failed to allege that de- 
fendant had reasonable cause to believe that the bank- 
rupt intended to give a preference.—Greene v. Montana 
Brewing Co., Mont., 72 Pac. Rep. 751. 

22. BENEFIT SOCIETIES—Recourse to Courts.—A bene- 
ficiary cannot maintain a suit ona claim until the rem- 
edy afforded by the by-laws has been exhausted.—Hoag 
v. Supreme Lodge of International Congress, Mich., 95 
N. W. Rep. 996. 

23. BENEFIT SOCIETIES—Resort to Court. — A member 
of a fraternal order held to have right to resort to civil 
courts without exhausting remedies within order, un- 
fess specially denied such right by the by-laws. — Su- 
preme Lodge, K. P. v. Andrews, Ind., 67 N. E. Rep. 1009. 

24, BILLS AND NOTES — Alteration. — Holder of nego- 
tiable note held entitled to enforce the same, where he 
was not a party toan alteration made therein without 
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consent of party.—Packard v. Windholz, 82 N.Y. Supp. 
392. 

25. BILLS AND NOTES—Bills of Lading. — A bank, pur- 
chasing drafts from a consignor with bills of lading at- 
tached, is not, after collecting them, liable to the con- 
signee for frauds perpetrated by his consignor in mak- 
ing out the bills of lading.—S. Blaisdell, Jr., Co. v. Citi- 
zens’ Nat. Bank, Tex., 75 S. W. Rep. 292. 

26. BILLS AND NOTES — Consideration. — Where de 
fendant, accused of theft, gave a note to plaintiff for the 
damages occasioned by the theft, there was a sufficient 
consideration for the note. — Bullard v. Smith, Mont., 
72 Pac. Bep. 761. 

27. BILLS AND NOTES—Defense of Fraud. — Fraud, as 
affecting consideration for a note, is no defense to it in 
the hands of an innocent holder.—People’s State Bank 
v. Ruxer, Ind., 67 N. E. Rep. 542. 

28. BILLS AND NOTES — Indorsement for Collection.— 
Anindorsement of a draft to a bank for collection is no- 
tice to subsequent holders that the indorsee is not 
owner of the draft.—First Nat. Bank v. Farmers’ & Mer- 
chants’ Bank, Neb., 95 N. W. Rep. 1062. 

29. Bonps—Voluntary Obligation.—Bond of the guar- 
dian of a Innatic held enforceable as a voluntary obliga- 
tion, though the court had no jurisdiction of the guard- 
ianship proceedings, so that the bond was invalid asa 
statutory bond.—Dudley v. Rice, Wis., 95 N. W. Rep. 936. 

30. BOUNDARIES—Possessory Action. — Where plaintiff 
alleged only the fact of possession and ownership, and 
prayed thatthe boundary theretofore existing be main- 
tained, her action was an action in bountlary founded 
on ownership.—Heideman v. Sequin, La., 34 So. Rep. 509. 


31. BrrIpGEs—Duty to Repair.—A city is liable for fail- 
ure to keep a bridge in a reasonably safe condition.— 
City of Connersville v. Snider, Ind.,67 N. E. Rep. 555, 

32. BUILDING AND LOAN ASSOCIATIONS—Competency of 
Trustee.—A director of a building association is not in- 
competent to discharge the duties of trustee in a deed 
of trust given the association on a loan. — McDonnell v. 
DeSoto Say. & Bldg. Ass’n, Mo., 75S. W. Rep. 428., 


38. BUILDING AND LOAN ASSOCIATIONS — Co-Operative 
Bank.—A partnership, engaged in selling contracts to 
pay persons in numerical order $1,000 from the associa- 
tion’s accumulations, held nota co-operative bank, or 
an association transacting the business of accumulating 
the savings of its members, within Rev. Laws, ch. 114, 
§ 1.—Attorney General vy. Pitcher, Mass., 67 N. E. Rep. 
606. 

84. CARRIERS—Assumed Risk.—A person attempting to 
board a street car moving between four and six miles 
per hour, in the absence of an invitation from the con- 
ductor or motorman, held to assume the risk. — Fremont 
v. Metropolitan St. Ry. Co., 82 N. Y. Supp. 307. 

35. CARRIERS — Crowded Car. — It is not negligence 
per se to attempt to take passage on a crowded street 
car.—Citizens’ St. R. Cov. Jolly, Ind., 67 N. E. Rep. 935. 

86. CARRIERS—Defective Station.—A rallway company, 
using as a station a pavilion upon a street, held liable to 
a passenger for injuries received from the breaking of a 
rotten plank in the steps leading to the cars.—Leveret v. 
Shreveport Belt Ry. Uo., La., 34 So. Rep. 579. 

37. CARRIERS—Degree of Care Required.—A street car 
company, when its cars are at a stopping place, must 
use the highest degree of care as to all passengers en- 
tering its cars.—Norfolk & A. Terminal Co. v. Morris’ 
Adm’x, Va., 448. E. Rep. 719. 

38. CARRIERS—Refusal to Pay Fare.—Where passenger 
without ticket assaults conductor, attempting to expel 
him, he cannot sue the company or conductor for 
assaultand battery.—Monnier v. New York Cent. & H. 
R. R. Co., N. Y., 67 N. E. Rep. 569. 

49. CARRIERS—Running Board.—A street railway com- 
pany held not guilty of negligence as to matter of law in 
permitting a passenger to ride on the running board of 
a street car.—North Chicago St. Ry. Co. v. Polkey, IIl., 67 
N. E. Rep. 793. 





40. CARRIERS—Scalping on Train.—A person who 
scaips railway tickets other than on the train is a part of 
the general public, and a railroad company cannot deny 
him transportation, though he scalps in the tickets of 
such company.—Ford v. East Louisiana R. Co., La., 34 
So. Rep. 585. 

41. CARRIERS—Trespasser on Train.—A party who 
boards arailway train to steal a ride, and secretes him- 
self on such train, is not one to whom the carrier owes 
an active duty as a passenger.—Pledger v. Chicago, B. & 
Q. R. Co., Neb., 95 N. W. Rep. 1057. 

42. CHATTEL MORTGAGES —Conversion.— Where a 
mortgagee sells any of the mortgaged property in any 
other way than as provided by statute, he is guilty o 
conversion, — Marchand vy. Ronaghan, Idaho, 72 Pacf 
Rep. 731. 

43. C1iviL RIGHTs—Separate Cars for Colored Pas- 
sengers.—It was within the power of the general 
assembly to require street car companies to provide, 
separate, but equal, accommodations for white and 
colored passengers using their cars.—State v. Pearson, 
La., 34 So. Rep. 575. 

44. CONSTITUTIONAL Law—Adverse Possession.—The 
decisions of the supreme court that one who has main- 
tained adverse possession for10 years acquires a perfect 
title are not unconstitutional, as depriving the owner 
of his property without due process of law.—Linton v. 
Heye, Neb., 95 N. W. Rep. 1040. 

45. CONSTITUTIONAL LAW—Notes.—Laws 1899, p. 115 
amending Civ. Code, § 3996, so as to allow a negotiable 
instrument to contain a provision for reasonable at- 
torney’s fees, held constitutional —Bullard v. Smith, 
Mont., 72 Pac. Rep. 761. 

46. CONTRACTS—Pleadings.—The portion of the com- 
plaint in an action on a written contract which sets forth 
the contract in hac verba cannot be disregarded —Abby 
v. Dexter, Colo., 72 Pac. Rep. 892. 

47. CONTRACTS—Public Policy.—A contract providing 
that the sale of liquor should never be permitted ona 
certain lot was not against public policy, as creating a 
monopoly oras an unreasonable restraint of trade.— 
Sullivan v. Kohlenberg, Ind., 67 N. E. Rep. 541. 

48. CONTRACTS|— Revenue Stamp.—Internal revenue 
stamps, placed by ashipperon ashipping receipt con- 
taining the conditions of the contract, do not effect an 
erasure of the portion of such receipt covered thereby.— 
Sloman vy. National Exp. Co., Mich., 95 N. W. Rep. 999. 


49. COPYRIGHTS—Entry in Another’s Name.—Copy- 
right protection, acquired for a work by entering for 
copyright, in the name of the publishers, the issucs of a 
magazine containing installments thereof, held lost by 
subsequent publication in book form, with no other 
notice than that of an entry of copyright in tbe author’s 
name.—Mifflin v. R. H. White Co., U. 8. 8. C., 28 Sup. Ct. 
Rep. 769. 

50. COPYRIGHTS—Sufficiency of Notice.—Copyright of 
book, obtained by an author in her own name, held 
vitiated by failure to comply with requirements of Act 
Feb. 3, 1831, ch. 16,§ 5,4 Stat. 436, by its subsequent 
publication with her consent in ajmagazine with no other 
notice of copyright than tliat of the entry of the maga- 
zine in the name of the publishers.—Mifflin v. Dutton, 
U. 8.8. C., 23 Sup. Ct. Rep. 771. 

51. CORPORATIONS—Authority of Agent.—That the 
secretary of a corporation stated that he was anthorized 
by it to say that it would not perform a certain contract 
is not prima facie evidence that the directors had so de- 
cided.—Bradford Belting Co. v. Gibson, Ohio, 67N. E. 
Rep. 888. 

52. CORPORATIONS—Libel.—A corporation can be held 
liable under the statute for insulting words uttered or 
published by an agent, and required by his employment, 
and in the course of the business of the corporation.— 
Sun Life Assur. Co: v. Bailey, Va., 44 S. E. Rep. 692. 

53. CORPORATIONS—Ulira Vires.—If a corporation en- 
gages in a business not within its corporate powers, and 
the assets are lost in such transaction, the directors are 
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personally liable.—Dietrich v. Rothenberger, Ky., 75 8. 
W. Rep. 271. 

54. CostTs—Stenographer’s Fees.—A master in chancery 
cannot require a losing party to pay stenographer’s fees 
for taking testimony.—Smyth v. Stoddard, Ill., 67N. E. 
Rep. 980. 

55. CouRTS— Decision as Authority.—The force of a de- 
cision of an intermediate appellate court is destroyed 


by a holding of the supreme court that the questions . 


passed upon were not involved in the case. — Ez parte 
Conley, Tex., 75S. W. Rep. 301. 

56. CourTs — Jurisdiction over Indian Claims.—Juris- 
diction over claims of individual members of the Shaw- 
nee tribe of Indians held not included in the grant of 
jurisdiction to court of claims by Act October 1, 1890, ch. 
1240, 26 Stat. 636, nor Act July 6, 1892, ch. 151, 27 Stat. 86 — 
Blackfeather v. United States, U. 8.8. C., 23 Sup. Ct. 
Rep. 772. 

57. COVENANTS — Purchase Without Notice. — A con- 
tract not to permit the sale of liquor onacertain lot held 
enforceable in equity against a subsequent purchaser 
with knowledge of the contract. — Sullivan v. Kohlen- 
berg, Ind., 6; N. E. Rep. 541. 

58. CREDITORS’ Suit — Insolvency. — Allegation in a 
creditors’ bill showing return of execution nulla bona 
held to prima facie establish the insolvency of defend- 
ant.—Dimond v. Rogers, Ill. , 67 N. E. Rep. 968. 

59. CRIMINAL EVIDENCE — Admissibility.—It is discre- 
tionary with the trial court to permit a witness placed 
under the rule, but who violates it, to testify. — Hall v. 
State, Ala., 34 So. Rep. 680. 

60. CRIMINAL EVIDENCE — Attempted Escape.—An at- 
tempt to escape is acircumstance properly to be con- 
sidered by the jury. — Williams v. State, Neb., 95 N. W. 
Rep. 1014. 

61. CRIMINAL EVIDENCE — Embezzlement. — In the 
prosecution of a bookkeeper for embezzlement, books, 
for the keeping of which he was responsible, are admis- 
sible against him.—Secor v. State, Wis., 95 N. W. Rep. 942. 

62. CRIMINAL EVIDENCE—Photograph.—A photograph, 
used to identify a person implicated in a theft, is admis- 
sible, without showing when or where it was taken.— 
Lamb Vv. State, Neb., 95 N. W. Rep. 1050. 

63. CRIMINAL EVIDENCE — Swindling.— Where defend- 
ant and B were arrested for swindling, evidence of B’s 
action in atternpting to conceal evidences of guilt on 
his person held admissible against defendant. — McFar- 
land v. State, Tex., 75 S. W. Rep. 788. 

64. CRIMINAL TRIAL — Nonexpert Witness. — A non- 
expert witness cannot give his opinion formed since the 
commission of the crime, as to accused’s mental condi- 
tion when the offense was committed.—Queenan Vv. Ter- 
ritory of Oklahoma, U. 8. 8S. C., 23 Sup. Ct. Rep. 762. 

65. DAMAGES — Physical Injury. — In estimating dam- 
ages for physical injury, future consequences therefrom, 
shown to be reasonably certain to result, are to be con- 
sidered. — Allen B. Wrisley Co. v. Burke, Ill., 67 N. E. 
Rep. 818. 

66. DEATH — Loss of Services. — On death of a child, a 
parent may recover for the loss of expected services, 
not only dnring minority, but afterwards. — Draper v. 
Tucker, Neb., 95 N. W. Rep. 1026. 

67. Dpatsa — Proof of Earnings.—In action for wrong- 
ful death, it is not error to allow proof of the earnings of 
deceased, and that his wife and ehildren were supported 
by him.—Pittsburgh, C., C. & St. L. R. Co. v. Kinnare, IIl., 
67 N. E. Rep. 826. 

68. DEEDS — Inadequacy of Consideration.—Court may 
set aside deed for inadequacy of consideration, when it 
is coupled with circumstances showing mental incapac- 
ity, undue influence, or oppression.—Hardy v. Dyas, IIl., 
67 N. E. Rep. 852. 

69. DIVORCE — Supplemental Petition.—W here plaint- 
iff, in an action for separation, files a supplemental pe- 
tition charging acts committed after service of petition, 
ajjudgment for plaintiff must be reversed which rests 





on the supplemental petition. — Freudenstein v. Freu- 
denstein, La., 34 So. Rep. 589. ; 

70. DOWER — Nature of Estate. — A widow’s life estate 
in property assigned to her as dower held not dependent 
on her continued occupancy or possession thereof.— 
Rowley v. Poppenhager, Ill , 67 N. E. Rep. 975. 


71. EASEMENTS — Tax Sale.—A grantee of land cannot 
purchase it at tax sale, where it is his duty to pay the 
taxes, so as to affect the easement retained by the orig- 
inal grantor.—Turner v. Walker, 82 N. Y. Supp. 840. 

72, Equity — Remedy of Third Parties. — Beneficiaries 
of a trust, where the trustee is a party, and those having 
an interest ina fund inthe custody of the court, may 
intervene by petition in a bill relating to such trust.— 
Doke v. Williams, Fla., 34 So. Rep. 569. 


73. ESTOPPEL — Permit to Lay Tracks.—Town board of 
trustees, and city annexing town, held estopped to ques- 
tion validity of permits granted by town to lay railroad 
tracks in a street. — People v. Blocki, IIl.,67 N. E. Rep. 
809. 

74. ESTOPPEL — Purchase Money Lien. — Where the 
wife of a deceased devisee, on testator’s death, enters 
on the lands devised, she is precluded from defeating 
the lien of a note executed by the devisee in considera- 
tion of the devise. — Ballard v. Camplin, Ind., 67 N. E. 
Rep. 505. 

75. EVIDENCE — Carriage of Cattle. — In an action 
against a carrier for delay in the carriage of cattle, the 
court may take judicial notice of the fact that the live 
stock traffic increases yearly. — Chinn v. Chicago & A. 
Ry. Co., Mo., 75 S. W. Rep. 375. 

76. EVIDENCE — Conversation. —W hether the whole of 
aconversation which a witness has detailed in fuil is 
contained in a written document in evidence is a ques- 
tion for the jury. — Union State Bank v. Hutton, Neb., 95 
N. W. Rep. 1061. 

77. EVIDENCE — Judicial Notice. — The court may take 
judicial notice that rice cannot be grown to maturity 
without water.—Barr v. Cardiff, Tex., 75.8. W. Rep. 341. 

78. EVIDENCE — Letter Book.—A letter copy book ofa 
bank held competent, in an action by the bank to set 
aside as fraudulent an assignment by the teller of cer- 
tain insurance policies, to prove falsity of entries made 
by him.—Continental Nat. Bank v. Moore, 82 N. Y. Supp. 
302. 

79. EVIDENCE — Testimony of Divorced Wife. — The 
divorced wife of a testator held qualified to testify, in a 
contest over the will, as to his sanity.—Jn re Van Al 
stine’s Estate, Utah, 72 Pac. Rep. 942. 

80. EXCEPTIONS, BILL OF — Signature. — A refusal of a 
judge to sign abill of exceptions as of a prior date, 
which was within the time allowed for the filing of such 
bill, is not error, though the judge was out of the state 
during the time so allowed. — Lengelsen v. McGregor, 
Ind., 67 N. E. Rep. 524. 

81. EXECUTION — Bail Before Indictment. — Under Cr. 
Code 1896, § 4314, the state held not entitled to appeal 
from an order admitting a person charged with homi- 
cide to bail prior to indictment. — State v. Berkstresser, 
Ala., 34 So. Rep. 686. 

82. EXECUTION — Claims of Third Parties. — Where 
property was seized by the sheriff in enforcement of a 
judgment, and the children of the judgment debtor 
claimed ownership therein, evidence examined, and 
held insufficient to sustain the claims of the children.— 
Smith’s Heirs v. Johnson, La., 34 So. Rep. 677. 

83. EXECUTORS AND ADMINISTRATORS—Jurisdiction.— 
Jurisdiction of the person of an administrator until his 
accounts are settled is not ousted by the fact that after 
due notice the court requires him to make settlement, 
‘orders his removal, and appoints a successor. — In re 
Morrison’s Estate, Ohio, 67 N. E. Rep. 567. 

84. FALSE PRETENSES—Bunco Steering. — Burns’ Rev. 
St. 19019§ 2178, prohibiting bunco steering, held to have 
no extraterritorial force, so as to authorize a conviction 
where the offense was partly committed in Indiana and 











398 





CENTRAL LAW JOURNAL. 





No. 20 

















partly in another state.—Cruthers v. State, Ind., 67 N. E. 
Rep. 980. 

85. Fine INSURANCE — Measure of Damages. — The 
measure of damages for breach of contract to insure 
property against fire on destruction of the same is the 

value thereof up to the amount of the agreed insurance. 

—Everett v. O'Leary, Minn., 95 N. W. Rep. 901. 

sé. FIxTURES — Personal Property. — Wheelbarrows, 
crowbars, shovels, and loose planks, used in a paving 
brick plant, are personal property, and not fixtures.— 
Hillebrand v. Nelson, Neb., 95 N. W. Rep. 1068. 

87. FrxTURES — What Constitutes.—A crib erected by a 
tenant on posts, under a verbal agreement with his 
landlord that he could remove the same, held to become 
a part of the realty, as between the tenant and a subse- 
quent owner of the farm without notice. — Smyth vy. 
Stoddard, Ill , 67 N. E. Rep. 980. 

68. Foop—Police Power. — Norfolk city ordinance pro- 
hibiting the sale of impure milk in the city, etc., helda 
proper exercise of the state’s police power to regulate 
public health, delegated to the city.—City of Norfolk v. 
Flynn, Va., 44 8. E. Rep. 717. 

80. FRAUDS, STATUTE OF — Dedication of Street. — The 
dedication of a street is not within the statute of frauds, 
and it may be evinced by acts and declarations without 
any writing. — Mann v. Bergmann, II1., 67 N. E. Rep. 814. 

90. FRAUDULENT CONVEYANCES—Attaching Creditor.— 
An attachment creditor, after judgment, may sue before 
sale to discharge the real estate attached from the cloud 
cast thereon by a fraudulent conveyance thereof.—Foley 
v. Doyle, Neb., 95 N. W. Rep. 1067. 

91. FRAUDULENT CONVEYANCES — Life Insurance. — 
Where an assignment of life insurance by deceased was 
set aside as fraudulent, creditors held entitled to the 

* entire insurance, and not merely to the cash value at 

time of assignment.—Continental Nat. Bank v. Moore, 82 

N. Y. Supp. 302. 

92. FRAUDULENT CONVEYANCES — Mortgage.—A fraud- 
ulent grantee, who had paid a mortgage on the prop- 
erty, is not entitled to be reimbursed therefor on a suit 
by a judgment creditor of the grantor to set aside the 
conveyance. — Morley Bros. v. Stringer, Mich , 95 N. W. 
Rep. 978. 

98. GAMING— Wrestling Match.—A wrestling match held 
to beagame, within Burns’ Rev. St. 1901, § 6676, so that 
money lostona bet on a wrestling match can be re- 
covered.—Desgain v. Wessner, Ind., 67 N. E. Rep. 991. 

94. Gas—Contributory Negxligence.—One injured by an 
explosion of natural gasin her cellar, by the gas com- 
pany’s superintendent lighting a match, held not guilty 
of contributory negligence.—Tipton Light, Heat & 
Power Oo. v. Newcomer, Ind., 67 N. E. Rep. 548. 

9%. Grrrs—Causa Mortis.—Delivery of gift causa mortis 
to third person for b fit of intended donee held a 
sufficient delivery.—Johnson v. Colley, Va., 44S. E. Rep. 
721. 

96. GUARANTY—Notice of Default.—Failure to notify the 
guarantor of the default of maker of note within a rea- 
sonable time discharges the guarantor to the extent he is 
damaged.—Lemmert v. Guthrie Bros., Neb., 95 N. W. 
Rep. 1046. 

97. GUARDIAN AND WARD—Management of Estate.— 
A surety ona guardian’s bond is not liable for interest 
that the guardian could have realized by loaning money 
before the execution of the bond.—Freedman Vv. Vallie, 
Tex., 75 8. W. Rep. 322. 

98. HEaLTH—Sale of Milk.—Sanitary Code of City of 
New York, providing that no milk shall be offered for 
sale or delivered in the city without a permit from the 

_ board of health, held constitutional.—People v. Vande- 

carr, N. Y.,67 N. E. Rep. 913. 

99. HigHways—Refusal to Work.—It is no defense to a 
prosecution for a refusal to work on a highway that 
accused has been previously assigned to another high- 
way.—State v. Yoder, N. Car., 44 8. E. Rep. 689. Ps 

100. HUSBAND AND WiFE—Contract to Convey Land.— 
One who enters under the void contract of a married 











woman to sell her land is liabl only for rent.—Shirk v 
Stafford, ind , 67 N. E. Rep. 542. 

101, HUSBAND AND WIFE — Homestead.— Where the 
community had been dissolved when title to homestead 
land was acquired by the widow of the deceased home- 
steader,under the plain language of the United States 
statutes, the property became that of the widow.— 
Richard v. Moore, La., 34 80. Rep. 593. 

102. HUSBAND AND WIFE—Married Women.—A con- 
tract of a married woman, valid where made and to be 
performed, is valid everywhere, unless she be domiciled 
in a state where she has a total incapacity to contract.— 
Young v. Hart, Va., 44 S. E. Rep. 703. 

103. HUSBAND AND WIFE—Medical Services.—Married 
woman held not liable for medical services rendered to 
her husband and his family.—Hazard v. Potts, 62 N. Y. 
Supp. 246. 

104. INDIANS — Validity of Leases.— A lease of land 
allotted to an Indiaa on a reservation, made by such 
Indian and not approved by the secretary of the interior, 
is invalid, and the assignee thereof acquires no rights 
thereunder.—Reservation State Bank v. Holst, S. Dak., 
95 N. W. Rep. 931. 


106. INJUNCTION—Payment of Salaries.— Action by tax- 
payer to restrain payment of salaries to public officers, 
on the ground that though their appointments are valid 
in form, they are invalid in fact, will not lie.—Greene v. 
Knox, N. Y.,67 N. E. Rep. 910. 

106. INJUNCTION—Photographs of Alleged Criminals.— 
Police department will not be enjoined from exhibiting 
photograph of supposed criminal, on the ground of tres- 
pass committed in taking it.—Owen v. Partridge, 82 N. 
Y. Supp. 248. 


107. INSANE PERSONS—Protection by Court.—The 
courts will protect incompetent persons, both as to their 
persons and property, though a committee has not been 
appointed.—Wurster v. Armfield, N. Y., 67 N. E. Rep. 
584. 


108. INTOXICATING LiQquoRsS—Sale at Retail.—The 
statute prohibiting the sale of intoxicating liquors with- 
out a license applies to the sale, and not to executory 
contracts for sales.—State v. Shields, La., 34 So. Rep. 673. 

109. JUDGMENT—Want of Prosecution.—Judgment dis- 
missing acase for want of prosecution cannot be set 
aside on application made after close of the term.— 
Tubman v. Baltimore & O. RB. Co., U. 8. 8. O., 28 Sup. Ct. 
Rep. 777. 

110. LANDLORD AND TENANT—Sale of Premises.—Land- 
lords, who sold premises without reservation of their 
tenant’s rights in a building, in effect converted the pro- 
ceeds of the sale to their own use, and became liable to 
the tenant for its value.—Smyth v. Stoddard, IIl., 67 N, 
E. Rep. 980. 

111. LANDLORD AND TENANT—Terraination of Lease.— 
In forcible detainer, a tenant, by pleading a verbal 
agreement to extend his term, waivesany objection to 
the sufficiency of the notice to terminate the lease.— 
Snyder v. Porter, Neb., 95 N. W. Rep. 1009. 


112. LIBEL—Publication.—Publication of a libel may be 
made before or after mailing, either by dictation toa 
stenographer and writing it out on a typewriter, and the 
subsequent signature by the author, or by making the 
contents of the letter known to other persons.—Sun Life 
Assur, Co. v. Bailey, Va., 44 8. E. Rep. 692. 


113. LIBEL AND SLANDER—Privileged Publications.—A 
fair statement of proceedings in the municipal court on 
acomplaint brought against plaintiff in libel, and the 
record of the superior court showing that no bill was 
found by the grand jury, are privileged publications.— 
Conner v. Standard Pub. Co., Mass., 67 N. E. Rep. 596. 

114. LIBEL AND SLANDER—What Oonstitutes.—A per- 
son who speaks defamatory words respecting another 
in the presence of reportersjand representatives of news- , 
papers, for the purpose of having the same published in 
such papers, is guilty of a libel—Weston v. Weston, 82 | 
N. Y. Supp. 351. § 
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115, LICENSES — Conduct of Licensee.— The fact that 
plaintiff permitted his premises to be used for immoral 
purposes did not entitle adjoining landowner to obstruct 
passage to plaintiffs premises secured him by executed 
license.—Dodge v. Johnson, Ind., 67 N. E. Rep. 560. 


116. Lirs INSURANCE — Non-Payment of Premium.— 
Insurance company held to have waived the right to in- 
sist on a forfeiture of a policy for non-payment of 
premium notes by acceptance of collateral for such 
notes.—Bennett v. Union Cent. Life Ins. Co., Ill., 67 N. E. 
Rep. 971. 

117. Livs INSURANCE—Policy Construed.—A life policy 
construed so that proof of the cause of death of assured 
was not a liti precedent to the payment of the 
policy.—Life Assur. Co. v. Haughton, Ind., 67 N. E. Rep. 
950. 





118. LiMrraTION OF ACTION—Contract to Insure.—In 
an action for breach of contract to insure, that the per- 
son to whom the policy should have been issued did not 
know that the contract had been violated will not pre- 
vent the ranning of limitations.—Everett v. O’Leary, 
Minn., 95 N. W. Rep. 901. 


19. Lis PENDENS—Bona Fide Purchaser.—The rule that 
a third person cannot obtain rights in property pending 
litigation applies only to property specifically pointed 
out in the pleadings.—Hillebrand v. Nelson, Neb., 95 N. 
W. Rep. 1068.| 


120. MALICIOUS PROSECUTION—Appointment of Con- 
servator.—Outstanding probate judgment appointing 
conservator for plaintiff held conclusive against him in 
his action of malicious prosecution, under Gen. St. 1902, 
§ 1105, against the select men.—Frisbie vy. Morris,{Conn., 
55 Atl. Rep. 9. 


121. MANDAMUS— Democratic General Committee.— 
Mandamus to compel recognition as member of execu- 
tive committee of democratic general committee of 
the county held properly denied.—People v. Democratic 
General Committee of New York County, N. Y., 67 N. E. 
Rep. 898. 

122. MANDAMUS—Removal of Tracks.—Mandamus held 
not to lie against commissioner of public works to com- 
pel compliance with resolution of city counell directing 
removal of railroads tracks in a street.—People y. Blocki, 
Ill., 67 N. E. Rep. 809. 


128. MANDAMUS—Sunday Laws.—Mandamus will not 
lie to compel the commissioner of public safety ef a city 
of the second class to enforce the Sunday laws.—People 
v. Listman, 82 N. Y. Supp. 263. 


124. MASTER AND SERVANT—Action for Salary.—An 
employee held entitled to recover a monthly salary under 
a contract, where he was prevented from rendering any 
services thereunder by his employer.—Stone v. Bancroft, 
Cal., 72 Pac. Rep. 717. 

125. MASTER AND SERVANT—Disregard of Rule.—Where 
a railway employee is injured by his disregard of a rea- 
sonable rule of the company, he cannot recover foran 
injury received.—Scott v. Eastern Ry. Co. of Minnesota 
Minn., 95 N. W. Rep. 892. 


126. MASTER AND SERVANT—Knowledge of Defects.—It 
is the duty of a freight conductor, after starting with a 
car and discovering defects in it,to exercise his best 
judgment as to whether he should carry it in his train or 
not.—Barksdale v. Charleston & W. C. Ry. Co., 8. Car., 44 
8. E. Rep. 743. 

127. MASTER AND SERVANT—Violatien of Statute.—An 
employee does not assume the risk arising from the em- 
ployer’s violation of a statute regulating the operation 
of machinery.—Brower v. Locke, Ind., 67 N. E. Rep. 1015. 


128. MoRTGAGES—Foreclosure.—In a suit to foreclose a 
trust deed given to secure a note, the burden is on the 
maker thereof to prove any payments made on the note. 

Archibald v. Banks, Ill., 67 N. E. Rep. 791. 

129. MoRTGaGES—Statute of Limitations.—The statute 
of limitations does not apply to a power of sale eon- 
tained ina mortgage or deed of trust, where the deed is 












by mortgagee or trustee 
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130. MUNICIPAL CoRPORATIONS—Defective Streets.—A — 

city is liable for the negligence of its park board in the 

care of streets in the city, though the control isin the 


board.—Kleopfert v. City of Minneapolis, Minn.,9 


park 
N. W. Rep. 908. : 

181. MUNICIPAL CORPORATIONS — Drains. — A city can 
construct a ditch to drain surface water from the streets 
into a natural water course. — Miller & Meyers v. City of 
Newport News, Va., 44 8. BE. Rep. 712. 

183. MUNICIPAL CORPORATIONS — Illegal Letting. — In 
indictment for letting a city contract to one not the low- 
est bidder, it cannot be held that there was no lowest 
bidder, because each of the two bidders bid the lowest 
price offered.—People v. Scannell, §2 N. Y. Supp. 862. 

188. MUNICIPAL CORPORATIONS — Obstructions. — A 
manicipality has no power to authurize by ordinance 
the construction by a private citizen of a projection ex- 
tending into the street in front of his property for even 
the smallest distance. — People v. Harris, Ill., 67 N. B. 
Rep. 785. 

134. MUNICIPAL CORPORATIONS — Waterworks. — A 
municipal corporation may sell the right, reserved by 
an ordinance granting a franchise to a waterworks com- 
pany, to purchase the plant.— De Motte v. City of Val- 
paraiso, Ind., 67 N. E. Rep. 985. 


135. NAVIGABLE WATERS — Highways.— A town has 
jurisdiction to lay out a highway over land above mean 
high-water mark, though it is covered by the sea during 
high tides. — Hunt v. Commonwealth, Mass., 67 N. E. 
Rep. 966. 

186. NEW TRIAL — Verdict.— The mere fact that the 
verdict is for an amount in excess of that asked in the 
complaint cannot be assigned as a cause for a new trial, 
in case the facts stated and the evidence entitle the 
party to recover the amount found. — Noyes Carriage 
Co. v. Bobbins, Ind., 67 N. E. Rep. 959. 


187, PARTITION — Disclaimer of Title.—Disclaimer by & 
defendant in partition held to estop her from asserting 
title against plaintiff, but not to have the effect of can- 
celing title, if it was not in the party disclaiming when 
the disclaimer was filed. — Mehan v. Mehan, II1., 67 N. E. 
Rep. 770. 

188. PARTNERSHIP — Good Will. — A surviving partner 
held not required to account to the administratrix of 
decedent’s estate for the good will of the business.— 
Hutchinson v. Nay, Mass., 67 N. E. Rep. 601. 

139. PARTNERSHIP — Process on Soliciting Agent. — 
Service of process on a soliciting agent of a nonresident 
firm held insufficient to confer jurisdiction over the 
firm, under Code Civ. Proc. § 411. — Booth v. Gamble 
Robinson Commission Co., Cal., 72 Pac. Rep. 908. 

140. PLEADING — Rulings. — Having elected to plead 
over, plaintiff cannot open up for review the order of 
the court in sustaining a demurrer. — First Nat. Bank v. 
Farmers’ & Merchants’ Bank, Neb., 95 N. W. Rep. 1062, 

-141. PLEDGES—Notes as Collateral.— Failure to present 
for payment and give notice of dishonor of a note 
pledged as collateral held not a payment of the amount 
thereof on the principal note. — Coleman v. Lewis, 
Mass., 67 N. E. Rep. 603 


142, PRINCIPAL AND AGENT—Authority of Agent.—It is 
not error to submit the question of the extent of a sell- 
ng agent’s authority to accept payment in something 
besides money, when there is evidence of such author- 
ity.—New Orleans Coffee Co. v. Cady, Neb , 9% N. w. 
Rep. 1017. 

143. PRINCIPAL AND SURETY — Notes. — Diversion of 
notes from the purpose for which they were agreed to 
be used when the surety signed them held no defense 
to an action against the surety on renewal notes given 
with knowledge of the diversion. — Baut v. Donly, Ind.» 
67 N. E. Rep. 503. 

‘144. PROPERTY—Executed Licensee.—Where a license 
to enter on land and cut timber was exercised by the 
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licensee, and the timber severed from the freehold, a 
subsequent conveyance of the fee could not deprive him 
of his property in the cut timber.—Price & Baker Co. v. 
Madison, 8. Dak., 95 N. W. Rep. 933. 


145. PUBLIC Lanps—Homestead.—A residence for vot- 
mg purposes in another precinct than that in which 
land is situated precludes an entryman from claiming 
residence at the same time on the land for homestead 
purposes. — Small v. Rakestraw, Mont., 72 Pac. Rep. 746. 


146. PUBLIC LanDs — Homestead Entries. — Where an 
applicant for land subject to homestead entry is per- 
mitted to enter the same, he acquires the right to the 
exclusive possession thereof, and there can be no right- 
ful occupation of a part of such land as against him.— 
Reservation State Bank v. Hoist, 8S. Dak., 95 N. W. Rep. 
931. 

147. QuO WARRANTO—Title to Office. — Claimant of an 
elective office may maintain quo warranto to determine 
whether he has been elected, without having taken the 
oath of office and filed his bond. — Gilbert v. Craddock, 
Kan.. 72 Pac. Rep. 869. 

148. RAILROADS—Runaway at Crossing.—W here plaint- 
iff’s horse became frightened at an approaching train 
near a crossing, the fact that he ran away is not suffi- 
cient to show contributory negligence in driving him.— 
St. Louis, I. M. & S. Ry. Co. v. Boback, Ark., 758. W. 
Rep. 473. 

149. RECEIVER — Appointment.—A court of equity will 
not appoint a receiver of real estate, as against the party 
in possession asserting title, unless it is shown to be in 
imminent danger of great waste or irreparable injury.— 
Kelly v. Steele, Idaho, 72 Pac. Rep. 887. 


150. REMOVAL OF CaUSES—Foreign Railroad.—To pre- 

, Vent the removal of an action for injuries against a for- 

eign railroad by joining as defendants resident servants, 

the petition must state a good cause of action against 

the servants. — Davis’ Admr. v. Chesapeake & O. Ry. 
Co., Ky., 75 8. W. Rep. 275. 

151. REWARDS — Information. — One who merely gives 
information to another of the discovery of the criminal, 
and intentionally evades participation in his arrest, is 
not entitled to share in reward offered for his arrest 
and conviction. — Kinn v. First Nat. Bank, Wis ,95 N. W. 
Rep. 969. 

152. SALES — Uonstructive Delivery. — Where goods 
cannot be conveniently delivered manually, or are not 
in the personal custody of the seller, constructive de- 
livery will suffice. — Avery Mfg. Co. v. Emsweller, Ind., 
67 N. E. Rep. 946. 

153. SALES — Failure to Deliver. — Notice to seller of 
some interest of the buyer does not, as a matter of law, 
charge the seller with special damage on that account 
on failure to deliver goods. — Globe Refining Co. v. 
Landa Cotton Oil Co., U. 8. S. C., 23 Sup. Ct. Rep. 754. 


154. SET OFF AND COUNTERCLAIM — Replevin.—In re- 
plevin for sawmill machinery, held that defendant could 
recoup damages which he had suffered by loss of profit 
resulting from plaintiff’s failure to carry out their agree- 
ment. — Ramsey & Bro. v. Capshaw, Ark ,75 8. W. Rep. 
479. 

155. SHERIFFS AND CONSTABLES — Conversion.—A de- 
mand held not necessury in an action agairist the sheriff 
for conversion of goods seized under a chattel mortgage 
void as to plaintiffs. — Stevens v. Curran, Mont., 72 Pac. 
Rep. 753. 

156. SHERIFFS AND CONSTABLES — Insufficient Bond.-- 
In action by defendant in replevin against officer for 
taking insufficient sureties on replevin bond, the fact 
that plaintiffs had not brought an action on both bonds 
held of no avail to defendant. — Stern v. Knowlton, 
Mass , 67 N. E. Rep. 869. 

157. STREET RAILROADS — Negligence of Motorman.— 
Where a motorman is confronted with a sudden danger, 
he is not liable for failure to follow what might appear 
on reflection the wiser course. — Ackerman v. Union 
Traction Co., Pa., 55 Atl. Rep. 16. 


158. SUBROGATION — Right of Beneficiary. — On failure 
of a trust to pay or secure certain debts, a beneficiary 
who has been compelled to pay one of them in order to 
protect her interest is entitled to be subrogated to the 
rights of the creditor. — Walsh v. Walsh, Neb., S N. W. 
Rep. 1025. 

159. TAXATION — Indebtedness. — Indebtedness due a 
corporation held taxable, irrespective of the residence 
of the debtors .—People v. Barker, 83 N. Y . Supp. 33. 


160. TaXaTION — Recovery of Payment. — Money paid 
by mistake in payment of a tax, when in fact there was 
no tax, can be recovered back. — Gannaway Vv. Barrick- 
low, Ill ., 67 N. E. Rep. 825. 

161. TAXATION — Trust Fand.—Foreign bonds of a for- 
eign testator, which were in the state when he died and 
remained as a trust fund, held taxable on death of bene- 
ficiaries.—Jn re Gibbes’ Estate, &3 N. Y. Supp. 56. 


163. TENANCY In COMMON—Right to Cut Timber. — An 
owner of an undivided half interest in timber lands 
cannot cut the timber on the land without the consent 
of his co-owner, and may be enjoined from the com- 
mission of such a trespass.—Cotton v. Christen, La., 34 
So. Rep. 597. 

163. TRIAL—Laches.—Laches is no defense to a suit by 
the United States to compel the state of Michigan to ac- 
count for surplus moneys over and above the cost of the 
ship canal at St. Mary’s Falls.—United States v. State of 
Michigan, U. S. S. C., 23 Sup. Ct. Rep. 742. 


164. TRIAL — Special Findings. — Every presumption 
will be indulged in favor of the general verdict, as 
against the special interrogatories. — Wabash R. Co. v. 
Keister, Ind., 67 N. E. Rep. 521. 

165. Trusts — Sales. — Sale by trustee under deed of 
trust, with consent of life tenant, and at instance of 
creditors of life tenant. held to carry a fee-simple title 
though contingent remaindermen were not parties.— 
Moore v. Scott, 8. Car., 448. E. Rep. 737. 


166. TUTORSHIP—Tutor Ad Hoc. — Where there is an 
undertutor ready to act, the appointment of a tutorad 
hoc to take charge of proceedings looking to the appoiut- 
ment of a tutor held unauthorized —Barbin v. Schwart- 
zenberg, La., 34 So. Rep. 606. 

167. VENDOR AND PURCHASER—Contract of Sale.—Ven- 
dee in acontract for the sale of land held to have had 

‘an estate greater than one at will, and which continued 
until lost by default, expiration of reasonable time, etc. 
—Fitch v. Windram, Mass., 67 N. E. Rep. 965. 

168. VENDOR AND PURCHASER— Witnesses.—It is suffi- 
cient subscription by G as witness to a will that E 
wrote G’s name in his presence, at the request of G, or 
of testator in G’s presence.—Mock v. Kaufman, 82 N. Y. 
Supp. 310. 

169. WILLS—Lapse.—A devise to ason-in-law in con- 
sidera:ion ef notes executed by him to a daughter-in- 
law held not to lapse by devisee’s death before testator’s. 
—Ballard v. Camplin, Ind , 67 N. E. Rep. 505. 


170. WITNESSES—Bias.—On a prosecution for murder, 

, defendant can not show bias by evidence that a witness 

for the state is the husband of the washerwoman of the 
decedent.—Hall v. State, Ala., 34 So. Rep. 680. 


171. WrIrTNEssEs—Competency.—The heirs of deceased 
held competent to testify to his health, in an action on 
an insurance policy for their benefit, notwithstanding 

, Burns’ Rev. St. 1901,§ 507. Supreme Lodge, K. P., v. 
Andrews, Ind., 67 N. E. Rep. 1009. 

' 172.. WitNESSEs—Impeachment. —A party cannot im- 

' peach an opposing witness as to testimony elicited for 
the first time on cross-examination. —Eullard v. Smith, 
Mont., 72 Pac. Rep. 761. 

173. WITNESSES—Widow’s Right to Testify.—In a suit 
by a widow against the heirs at law of a decedent, where 
some of them testify as to transactions between the 
widow and her deceased husband, it qualifies the wife to 
testify asto such transactions.—Booth v. Lenox, Fla., 34 





P So. Rep. 566. 
~ 








XUM 


